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/DZUHQFH�Y�03& >����@�$&�����
$Q�,WDOLDQ�VWXGHQW�WRRN�D�WD[L�ULGH�IRU�ZKLFK�WKH�SURSHU�IDUH�ZDV�DERXW���S���+H�RIIHUHG� WKH� GHIHQGDQW� D�°��QRWH�� EXW� WKH� GHIHQGDQW� VDLG�PRUH�PRQH\�ZDV�QHHGHG� DQG� SURFHHGHG� WR� WDNH� D� IXUWKHU�°�� QRWH� DQG� D�°�� QRWH� IURP� WKH�VWXGHQW
V� RSHQ�ZDOOHW�� � 7KH� GHIHQGDQW� ZDV� FRQYLFWHG� RI� WKHIW� DQG� DSSHDOHG�XQVXFFHVVIXOO\�WR�WKH�+RXVH�RI�/RUGV���7KH�GHIHQGDQW�DUJXHG�WKDW�KH�KDG�QRW�VWROHQ�WKH�PRQH\�EHFDXVH�WKH�YLFWLP�KDG�FRQVHQWHG�WR�LWV�EHLQJ�WDNHQ�E\�KLP���9LVFRXQW�'LOKRUQH�UHMHFWHG�WKLV�DUJXPHQW�EHFDXVH�WKH�VWXGHQW�RQO\�FRQVHQWHG�WR� WKH� OHJDO�DPRXQW�EHLQJ� WDNHQ�DQG�DOVR� WKH�GHIHQGDQW
V�FRQWHQWLRQ� WKDW�KH�VKRXOG�KDYH�EHHQ�FKDUJHG�XQGHU�V��� �REWDLQLQJ�SURSHUW\�E\�GHFHSWLRQ��DQG�QRW�V��
5�Y�0RUULV��$QGHUWRQ�Y�%XUQVLGH >����@�$&�����
0RUULV WRRN� WZR� LWHPV� IURP� VXSHUPDUNHW� VKHOYHV� DQG� UHSODFHG� WKH� FRUUHFW�ODEHOV�ZLWK� RQHV� VKRZLQJ� ORZHU� SULFHV�� �+H� WRRN� WKH� LWHPV� WR� WKH� FKHFNRXW��SDLG�WKH�ORZHU�SULFH�DQG�ZDV�WKHQ�DUUHVWHG���%XUQVLGH WRRN�WKH�ODEHO�RII�D�MRLQW�RI�PHDW�DQG�SODFHG�LW�RQ�D PRUH�H[SHQVLYH�MRLQW���+LV�DFW�ZDV�GLVFRYHUHG�DQG�KH� ZDV� DUUHVWHG� EHIRUH� KH� JRW� WR� WKH� FKHFNRXW�� � %RWK� GHIHQGDQWV� ZHUH�FRQYLFWHG�
/RUG� 5RVNLOO� H[SODLQHG� WKDW� WKH� VZLWFKLQJ� RI� SULFH� ODEHOV� DPRXQWHG� WRDSSURSULDWLRQ�EHFDXVH�LW�ZDV�DQ�DVVXPSWLRQ�E\�WKH�GHIHQGDQW�RI�WKH�RZQHU
V�ULJKW�WR�GHWHUPLQH�ZKDW�SULFH�WKH�JRRGV�ZHUH�WR�EH�VROG�DW���,I�DFFRPSDQLHG�E\�PHQV� UHD LW� ZRXOG� EH� WKHIW�� � /RUG� 5RVNLOO� HQYLVDJHG� DSSURSULDWLRQ� DV� DQ\�DVVXPSWLRQ�RI�DQ\ ULJKW�RI�DQ�RZQHU�ZKLFK�DPRXQWHG�WR�DGYHUVH�LQWHUIHUHQFH�ZLWK��RU�XVXUSDWLRQ�RI��WKRVH�ULJKWV�
5�Y�*RPH] >����@���$OO�(5���
7KH�GHIHQGDQW��DQ�DVVLVWDQW�PDQDJHU�RI�DQ�HOHFWULFDO�JRRGV�VKRS��OLHG�WR�WKH�PDQDJHU�RI�WKH�VWRUH�WKDW�WZR�FKHTXHV�SUHVHQWHG�E\�D�IULHQG�ZHUH�YDOLG��ZLWK�WKH� UHVXOW� WKDW� �������� ZRUWK� RI� JRRGV� ZHUH� VXSSOLHG� WR� D� URJXH�� � 7KH�GHIHQGDQW�DQG�WKH�URJXH�ZHUH�FRQYLFWHG�RI�WKHIW���7KH�GHIHQGDQW¶V�DSSHDO�ZDV�DOORZHG�E\�WKH�&RXUW�RI�$SSHDO�EXW�UHMHFWHG�E\�WKH�+RXVH�RI�/RUGV�
/RUG�.HLWK�VWDWHG� WKDW�D�SHUVRQ�FRXOG�EH�JXLOW\�RI� WKHIW��FRQWUDU\� WR�V�����7$�������E\�GLVKRQHVWO\�DSSURSULDWLQJ�JRRGV�EHORQJLQJ�WR�DQRWKHU�LI�WKH�RZQHU�RI�WKH� JRRGV� ZDV� LQGXFHG� E\� IUDXG�� GHFHSWLRQ� RU� D� IDOVH� UHSUHVHQWDWLRQ� WR�FRQVHQW�WR�RU�DXWKRULVH�WKH�WDNLQJ�RI�WKH�JRRGV���/DZUHQFH PDNHV�LW�FOHDU�WKDW�FRQVHQW� WR� RU� DXWKRULVDWLRQ� E\� WKH� RZQHU� RI� WKH� WDNLQJ� E\� WKH� URJXH� LV�LUUHOHYDQW���,W�ZDV�DOVR�KHOG�WKDW�LW�ZDV�LUUHOHYDQW�WKDW�WKH�WDNLQJ�RI�WKH�JRRGV�LQ�VXFK�FLUFXPVWDQFHV�FRXOG�DOVR�FRQVWLWXWH�WKH�RIIHQFH�RI�REWDLQLQJ�SURSHUW\�E\�GHFHSWLRQ� XQGHU� V������ 7$� ������ � �1RWH�� +RZHYHU�� WKLV� LV� WKH� PRUH�DSSURSULDWH�FKDUJH��

�� 3523(57<
2[IRUG�Y�0RVV >����@�&ULP�/5�����
$� VWXGHQW� ERUURZHG� DQ� DGYDQFH� FRS\� RI� DQ� H[DPLQDWLRQ� SDSHU�� FRSLHG� WKH�TXHVWLRQV�DQG�WKHQ�UHWXUQHG�WKH�SDSHU���7KH�'LYLVLRQDO�&RXUW�KHOG�WKDW�KH�ZDV�QRW�JXLOW\�RI�WKHIW�RQ�WKH�EDVLV�WKDW�LQIRUPDWLRQ�FRXOG�QRW�EH�VWROHQ���&OHDUO\�WKH�
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SDSHU� RQ� ZKLFK� WKH� H[DP� TXHVWLRQV� ZHUH� W\SHG� ZDV� SURSHUW\� EHORQJLQJ� WR�/LYHUSRRO�8QLYHUVLW\��EXW�WKHUH�ZDV�QR�HYLGHQFH�WKDW�WKH�GHIHQGDQW�LQWHQGHG�WR�SHUPDQHQWO\�GHSULYH�WKH�8QLYHUVLW\�RI�LW�
�� %(/21*,1*�72�$127+(5

5�Y�7XUQHU��1R��� >����@���:/5�����
7KH�GHIHQGDQW�UHPRYHG�KLV�FDU�IURP�RXWVLGH�WKH�JDUDJH�DW�ZKLFK�LW�KDG�EHHQ�UHSDLUHG��LQWHQGLQJ�WR�DYRLG�KDYLQJ�WR�SD\�IRU�WKH�UHSDLU���7KH�&RXUW�RI�$SSHDO�KHOG� WKDW� WKH� FDU� FRXOG� EH� UHJDUGHG� DV� µSURSHUW\� EHORQJLQJ� WR� DQRWKHU¶� DV�DJDLQVW�WKH�RZQHU��VLQFH�LW�ZDV�LQ�WKH�SRVVHVVLRQ�DQG�FRQWURO�RI�WKH�UHSDLUHU����1RWH��ZHUH�WKH�VDPH�IDFWV�WR�SUHVHQW�WKHPVHOYHV�WRGD\��D�FKDUJH�RI�PDNLQJ�RII�ZLWKRXW SD\PHQW�FRQWUDU\�WR�V��7$������ZRXOG�EH�PRUH�DSSURSULDWH��
:LOOLDPV�Y�3KLOOLSV ����������&U�$SS�5���
$� KRXVHKROGHU� SXW� UHIXVH� RXW� IRU� FROOHFWLRQ� E\� WKH� ORFDO� DXWKRULW\� UHIXVH�ZRUNHUV�� � ,W� ZDV� KHOG� E\� WKH� 'LYLVLRQDO� &RXUW� WKDW� VXFK� UHIXVH� UHPDLQHG�SURSHUW\� EHORQJLQJ� WR� WKH� KRXVHKROGHU� XQWLO� FROOHFWHG�� ZKHUHXSRQ� SURSHUW\�SDVVHG� WR� WKH� ORFDO�DXWKRULW\�� �+HQFH�� UHIXVH�ZRUNHUV�KHOSLQJ� WKHPVHOYHV� WR�VXFK�SURSHUW\�FRXOG�EH�FRQYLFWHG�RI�WKHIW��RQ�WKH�EDVLV�WKDW�WKH�SURSHUW\�QHYHU�EHFDPH�RZQHUOHVV�
5�Y�:RRGPDQ >����@�4%�����
$� VROG� DOO� WKH� VFUDS�PHWDO� RQ� FHUWDLQ� GLVXVHG� EXVLQHVV� SUHPLVHV� WR� %�� ZKR�UHPRYHG�PRVW� RI� LW� EXW� OHIW� VRPH�DV� EHLQJ� WRR� LQDFFHVVLEOH� WR� EH�ZRUWK� WKH�H[SHQVH�RI�UHPRYDO���7KH�GHIHQGDQW�WKHQ�HQWHUHG�WKH�SUHPLVHV�WR�WDNH�VRPH�RI� WKLV� VFUDS� DQG� ZDV� KHOG� WR� KDYH� EHHQ� ULJKWO\� FRQYLFWHG� RI� LWV� WKHIW�� � $�FRQWLQXHG� WR� FRQWURO� WKH�VLWH�DQG�KLV� FRQGXFW� LQ�HUHFWLQJ� IHQFHV�DQG�SRVWLQJ�QRWLFHV�VKRZHG�WKDW�KH�LQWHQGHG�WR�H[FOXGH�RWKHUV�IURP�LW�
5�Y��$GULDQ��6PDOO >����@�&ULP�/5�����
7KH�GHIHQGDQW�ZDV�FKDUJHG�ZLWK� WKHIW�RI�D�FDU�� �+H�FODLPHG� WKDW�KH� WKRXJKW�WKDW�LW�KDG�EHHQ�DEDQGRQHG�E\�WKH�RZQHU�EHFDXVH�LW�KDG�EHHQ�OHIW�IRU�RYHU�D�ZHHN�ZLWK�WKH�NH\V�LQ�LW���7KH�&RXUW�RI�$SSHDO�UXOHG�WKDW�KH�FRXOG�QRW�EH�JXLOW\�RI� WKHIW� LI� KH� KDG� DQ� KRQHVW� EHOLHI� WR� WKDW HIIHFW�� DV� LI� WKH� FDU� KDG� EHHQ�DEDQGRQHG��WKH�RZQHU�ZRXOG�QRW�EH�µGHSULYHG¶�RI�LW�
5�Y�+DOO >����@���4%�����
7KH�GHIHQGDQW�ZDV�D�WUDYHO�DJHQW�ZKR�KDG� WDNHQ�PRQH\� IRU�VHFXULQJ�DLUOLQH�WLFNHWV� IRU� FXVWRPHUV� DQG� QRW� ERRNHG� WKHP�� � 7KH� GHIHQGDQW� SDLG� DOO� WKH�PRQLHV� LQWR� WKH� ILUP
V� JHQHUDO� WUDGLQJ�DFFRXQW�� �+LV� EXVLQHVV� FROODSVHG�DQG�WKH�PRQH\�ZDV�ORVW���+H�ZDV�FRQYLFWHG�RI�WKHIW�RI�WKH�PRQH\�ZKHQ�WKH�WLFNHWV�IDLOHG� WR� PDWHULDOLVH�� � 7KH� &RXUW� RI� $SSHDO� KRZHYHU�� KHOG� WKDW� KH� ZDV� QRW�XQGHU� DQ� REOLJDWLRQ� XQGHU� V������ � $OWKRXJK� WKH� GHIHQGDQW� KDG� D� JHQHUDO�REOLJDWLRQ�WR�IXOILO�KLV�FRQWUDFW�KH�GLG�QRW�KDYH�WR�GHDO�ZLWK�WKRVH�VSHFLILF�QRWHV�DQG�FKHTXHV� LQ�D�SDUWLFXODU�ZD\�� �+H�ZDV� IUHH� WR�XVH� LW�DV�KH�SOHDVHG��DQG�ZDV� WKHUHIRUH� QRW� JXLOW\� RI� WKHIW� ZKHQ� KH� ZDV� ODWHU� XQDEOH� WR� SURYLGH� WKH�WLFNHWV�UHTXLUHG���(GPXQG�'DYLHV�/-�VWDWHG�
³«�ZKHQ�D�FOLHQW�JRHV�WR�D�ILUP�FDUU\LQJ�RQ�WKH�EXVLQHVV�RI�WUDYHO�DJHQWV�DQG�SD\V�WKHP�PRQH\��KH�H[SHFWV�WKDW�LQ�UHWXUQ�KH�ZLOO��LQ�GXH�FRXUVH��UHFHLYH�WKH�WLFNHWV� DQG� RWKHU� GRFXPHQWV� QHFHVVDU\� IRU� KLP� WR� DFFRPSOLVK� WKH� WULS� IRU�ZKLFK�KH�LV�SD\LQJ��DQG�WKH�ILUP�DUH�³XQGHU�DQ�REOLJDWLRQ´�WR�SHUIRUP�WKHLU�SDUW�WR�IXOILO�KLV�H[SHFWDWLRQ�DQG�DUH�OLDEOH�WR�SD\�KLP�GDPDJHV�LI�WKH\�GR�QRW���%XW��LQ� RXU� MXGJPHQW�� ZKDW� ZDV� QRW� KHUH� HVWDEOLVKHG� ZDV� WKDW� WKHVH� FOLHQWV�H[SHFWHG� WKHP� WR� ³UHWDLQ� DQG� GHDO� ZLWK� WKDW� SURSHUW\� RU� LWV� SURFHHGV� LQ� D�
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SDUWLFXODU� ZD\�´� DQG� WKDW� DQ� ³REOLJDWLRQ´� WR� GR� VR� ZDV� XQGHUWDNHQ� E\� WKH�DSSHOODQW�
:H�PXVW�PDNH�FOHDU��KRZHYHU��WKDW�HDFK�FDVH�WXUQV�RQ�LWV�RZQ�IDFWV���&DVHV�ZRXOG�� ZH� VXSSRVH�� FRQFHLYDEO\� DULVH�ZKHUH� E\� VRPH� VSHFLDO� DUUDQJHPHQW��SUHIHUDEO\�HYLGHQFHG�E\�GRFXPHQWV���WKH�FOLHQW�FRXOG�LPSRVH�XSRQ�WKH�WUDYHO�DJHQW� DQ� ³REOLJDWLRQ´� IDOOLQJ� ZLWKLQ� VHFWLRQ� ������ � %XW� QR� VXFK� VSHFLDO�DUUDQJHPHQW�ZDV�PDGH�LQ�DQ\�RI�WKH�VHYHQ�FDVHV�KHUH�EHLQJ�FRQVLGHUHG�´
5�Y�%UHZVWHU ����������&U�$SS�5�����
,W� ZDV� KHOG� WKDW� DQ� LQVXUDQFH� EURNHU� FRXOG� EH� JXLOW\� RI� WKHIW� RI� LQVXUDQFH�SUHPLXPV� FROOHFWHG� E\� KLP� IRU� ZKLFK� KH� KDG� WR� DFFRXQW� WR� WKH� LQVXUDQFH�FRPSDQ\���$�GHWHUPLQLQJ�IDFWRU�ZDV�WKDW�WKH�FRQWUDFW�EHWZHHQ�WKH�GHIHQGDQW�DQG�WKH�LQVXUDQFH�FRPSDQ\�VWDWHG�WKDW�DW�DOO�WLPHV�WKH�SUHPLXPV�ZHUH�WR�EH�WKH�SURSHUW\�RI�WKH�FRPSDQ\�
'DYLGJH�Y�%XQQHWW >����@�&ULP�/5�����
7KH�GHIHQGDQW�VKDUHG�D�IODW�ZLWK�VHYHUDO�RWKHU�SHRSOH�ZKR�JDYH�KHU�FKHTXHV�RQ� WKH� XQGHUVWDQGLQJ� WKDW� D� FRPPXQDO� JDV� ELOO� ZRXOG� EH� SDLG� ZLWK� WKH�SURFHHGV�� � ,Q� IDFW�� WKH�GHIHQGDQW�VSHQW� WKH�SURFHHGV�RQ�&KULVWPDV�SUHVHQWV�DQG� OHIW� WKH� IODW� ZLWKRXW� JLYLQJ� QRWLFH�� � 7KH� 'LYLVLRQDO� &RXUW� KHOG� WKDW� WKH�GHIHQGDQW�ZDV�XQGHU�D�OHJDO�REOLJDWLRQ�WR�XVH�WKH�SURFHHGV�RI�WKH�FKHTXHV�LQ�D� SDUWLFXODU� ZD\� �IRU� WKH� GLVFKDUJH� RI� WKH� JDV� ELOO�� DQG� WKHUHIRUH� WKH\� ZHUH�SURSHUW\�EHORQJLQJ�WR�DQRWKHU�E\�YLUWXH�RI�V�������7KLV�ZDV�WKHUHIRUH�WKHIW�
5�Y�:DLQ >����@���&U�$SS�5HS����
7KH� GHIHQGDQW�� E\� RUJDQLVLQJ� HYHQWV�� UDLVHG� PRQH\� IRU� D� FRPSDQ\� ZKLFK�GLVWULEXWHG�PRQH\�DPRQJ�FKDULWLHV���+H�SDLG�ZKDW�KH�KDG�UDLVHG�LQWR�D�VSHFLDO�EDQN�DFFRXQW�DQG� WKHUHDIWHU��ZLWK� WKH�FRQVHQW�RI� WKH�FRPSDQ\�� LQWR�KLV�RZQ�EDQN�DFFRXQW���+H�WKHQ�GLVKRQHVWO\�GLVVLSDWHG�WKH�FUHGLW�LQ�KLV�DFFRXQW���7KH�&RXUW� RI� $SSHDO� KHOG� WKDW� KH� WKHUHE\� DSSURSULDWHG� SURSHUW\� EHORQJLQJ� WR�DQRWKHU� EHFDXVH� WKH� MXU\�ZHUH� HQWLWOHG� WR� ILQG� WKDW� KH�ZDV� D� WUXVWHH� RI� WKH�PRQH\�FROOHFWHG�DQG�KDG�WKHUHIRUH�UHFHLYHG�LW�VXEMHFW�WR�DQ�REOLJDWLRQ�WR�UHWDLQ�LWV�SURFHHGV��WKH�VXFFHVVLYH�EDQN�DFFRXQWV��DQG�GHDO�ZLWK�WKHP�LQ�D�SDUWLFXODU�ZD\��WR�KDQG�WKHP�RYHU�WR�WKH�FRPSDQ\���
$�*
�5HIHUHQFH��1R���RI������ >����@�4%�����
7KH� GHIHQGDQW�� D� SROLFHZRPDQ��ZDV� RYHUSDLG�� � 7KH�PRQH\�ZDV� FUHGLWHG� WR�KHU� EDQN� DFFRXQW� DV� D� UHVXOW� RI� DQ� HUURU� E\� KHU� HPSOR\HU�� � 7KH� HYLGHQFH�VXJJHVWHG� WKDW� KDYLQJ� GLVFRYHUHG� WKH� RYHUSD\PHQW�� WKH� GHIHQGDQW� VLPSO\�DOORZHG�WKH�PRQH\�WR�UHPDLQ�LQ� WKH�DFFRXQW�� �6KH�ZDV�FKDUJHG�ZLWK�WKHIW�RI�WKH�VXP�RYHUSDLG�EXW�WKH�WULDO�MXGJH�GLUHFWHG�WKH�MXU\�WR�DFTXLW���7KH�TXHVWLRQ�RI�ZKHWKHU�D�FKDUJH�RI�WKHIW�ZDV�SRVVLEOH�LQ�VXFK�D�VLWXDWLRQ�ZDV�UHIHUUHG�WR�WKH�&RXUW�RI�$SSHDO�
,W� ZDV� GHFLGHG� WKDW� SURYLGHG� WKHUH� ZDV� VXIILFLHQW� HYLGHQFH� RI�PHQV� UHD�� D�FKDUJH� RI� WKHIW� FRXOG� VXFFHHG� LQ� VXFK� D� VLWXDWLRQ�� � 7KH� GHIHQGDQW� KDG� JRW�SURSHUW\� �WKH� H[FHVV� SD\PHQW�� E\� DQRWKHU
V� PLVWDNH� DQG� ZDV� XQGHU� DQ�REOLJDWLRQ� WR� UHVWRUH� WKH� GHEW� �D� FKRVH� LQ� DFWLRQ�� WR� KHU� HPSOR\HU�� � )XUWKHU��/RUG�/DQH�&-�VXJJHVWHG�WKDW�V�����RQO\�VWDUWHG�WR�RSHUDWH�IURP�WKH�PRPHQW�WKH�GHIHQGDQW�EHFDPH�DZDUHRI�WKH�RYHUSD\PHQW�
5�Y�6KDGURNK�&LJDUL >����@�&ULP�/5�����
7KH� GHIHQGDQW�� ZKR� ZDV� WKH� JXDUGLDQ� RI� D� FKLOG� WR� ZKRVH� EDQN� DFFRXQW�DSSUR[LPDWHO\� ��������� KDG� EHHQ� FUHGLWHG� LQ� HUURU� LQVWHDG� RI� ������SHUVXDGHG� WKH� FKLOG� WR� VLJQ� DXWKRULWLHV� LQVWUXFWLQJ� WKH�EDQN� WR� LVVXH� GUDIWV�FUHGLWHG� WR�KLP�� �7KH�GHIHQGDQW�VSHQW�PRVW� RI� WKH�H[FHVV�PRQH\�EHIRUH�KH�
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ZDV�GLVFRYHUHG��DQG�ZDV�FRQYLFWHG�RI�WKHIW�RI�WKH�GUDIWV�RQ�WKH�EDVLV�WKDW�WKH\�UHPDLQHG�SURSHUW\�EHORQJLQJ�WR�DQRWKHU��QDPHO\�WKH�LVVXLQJ�EDQN�
7KH� &RXUW� RI� $SSHDO� H[SUHVVHG� WKH� YLHZ� WKDW� WKH� FRQYLFWLRQ� IRU� WKHIW� ZDV�VXVWDLQDEOH�RQ�WZR�JURXQGV������XQGHU�V�����DV�WKH�EDQN�VWLOO�KDG�DQ�HTXLWDEOH�LQWHUHVW� LQ� WKH�GUDIWV�� WKHUHIRUH� WKH�GUDIWV�FRXOG�VWLOO� EH� UHJDUGHG�DV�SURSHUW\�EHORQJLQJ�WR�DQRWKHU��DQG�����XQGHU�V�����DV�WKH�GHIHQGDQW�KDG�REWDLQHG�WKH�GUDIWV�DV�D�UHVXOW�RI�WKH�EDQN
V�PLVWDNH��DQG�ZDV�XQGHU�DQ�REOLJDWLRQ�WR�UHVWRUH�WKH�SURSHUW\�RU�LWV�SURFHHGV�
5�Y�6WDOKDP >����@�&ULP�/5�����
7KH�GHIHQGDQW�ZDV�QRWLILHG�WKDW�KH�ZRXOG�EH�UHFHLYLQJ�D�SD\�ULVH�RI�°�������SD\PHQW� WR�EH� LQ� LQVWDOPHQWV�� �$� WUDQVIHU� RI� WKH� WRWDO� VXP�ZDV�PDGH� WR� WKH�GHIHQGDQW�LQ�HUURU��DQG�KH�ZDV�WROG�WKDW�D�VWRS�ZRXOG�EH�SXW�RQ�WKH�WUDQVIHU��DQG�D�FKHTXH� IRU� WKH� ILUVW� LQVWDOPHQW� LVVXHG�� �7KH�FKHTXH�ZDV� LVVXHG��EXW�D�VWRS� ZDV� QRW� SXW� RQ� WKH� WUDQVIHU�� � :KHQ� TXHULHG� E\� D� ZDJHV� FOHUN�� WKH�GHIHQGDQW� H[SUHVVHG� WKH� YLHZ� WKDW� KH� EHOLHYHG� LW� WR� EH D� WD[� UHEDWH�� � 7KH�GHIHQGDQW�VLJQHG�D�EODQN�FKHTXH�ZKLFK��ZLWK�KLV�EURWKHU
V� LQYROYHPHQW��ZDV�VXEVHTXHQWO\�PDGH�RXW�WR�D�ZRPDQ�ZKR�SDLG�LW�LQWR�KHU�DFFRXQWDQG�JDYH�WKH�SURFHHGV�RI�WKH�FKHTXH�WR�WKH�GHIHQGDQW
V�EURWKHU���2Q�D�FKDUJH�RI�WKHIW��WKH�GHIHQGDQW�KDG�FRQWHQGHG�WKDW�WKH�PRQH\�KDG�QRW�EHHQ�SURSHUW\�EHORQJLQJ�WR�DQRWKHU���+H�ZDV�FRQYLFWHG�DQG�DSSHDOHG�
7KH�DSSHDO�ZDV�GLVPLVVHG�� �7KH�&RXUW� RI�$SSHDO� KHOG� WKDW� LW�ZDV�ERXQG� WR�DSSO\� LWV� SUHYLRXV� GHFLVLRQ� LQ�$�*
V� 5HIHUHQFH� �1R� �� RI� ������� � $V� LQ� WKDW�FDVH��WKH�SURSHUW\��WKH�FKRVH�LQ�DFWLRQ�UHSUHVHQWHG�E\�WKH�ULJKW�WR�GUDZ�RQ�WKH�DFFRXQW�� KDG� EHHQ� WUDQVIHUUHG� DV� WKH� UHVXOW� RI� D�PLVWDNH� E\� WKH� HPSOR\HU���7KH�UHVXOW�ZDV�WKDW�LW�UHPDLQHG��DV�DJDLQVW�WKH�HPSOR\HH��SURSHUW\�EHORQJLQJ�WR�DQRWKHU��EHFDXVH�WKHUH�ZDV�D�OHJDO�REOLJDWLRQ�WR�PDNH�UHVWRUDWLRQ��WKXV�WKH�SURYLVLRQV�RI�V�����FRXOG�DSSO\�
7+(�0(16�5($�2)�7+()7

�� ',6+21(67<
V�����D��� %(/,()�,1�/(*$/�5,*+7,I� '� PLVWDNHQO\� EHOLHYHV� WKDW� KH� RZQV� 9
V� XPEUHOOD�� KLV� DSSURSULDWLRQ� RI� LW�ZRXOG�QRW� EH�GLVKRQHVW�ZKHWKHU�KLV�PLVWDNH�� RU� LJQRUDQFH�� LV� RI� IDFW� RU� ODZ���0RUHRYHU��'�ZLOO�QRW�FRPPLW� WKHIW�ZKHUH�KH�DSSURSULDWHV�9
V�XPEUHOOD� LQ� WKH�EHOLHI� WKDW� LW�EHORQJV� WR�;�RQ�ZKRVH�EHKDOI� KH� LV� DFWLQJ�� �6LPLODUO\��'�ZRXOG�KDYH�D�GHIHQFH�LI�KH�WRRN�D�ELF\FOH�EHORQJLQJ�WR�9��LQ�RUGHU�WR�UHFRXS�D�GHEW��XQGHU�WKH�HUURQHRXV�EHOLHI�WKDW�WKH�ODZ�SHUPLWWHG�GHEWV�WR�EH�UHFRYHUHG�LQ�WKLV�ZD\�7KH� '
V� EHOLHI� PHUHO\� KDV� WR� EH� KRQHVWO\� KHOG�� LW� GRHV� QRW� KDYH� WR� EH�UHDVRQDEOH�� �$V�ZLWK�DOO�VXEMHFWLYH� WHVWV�� WKH�PRUH�RXWODQGLVK� WKH�'
V�KRQHVW�EHOLHI�LV��WKH�OHVV�OLNHO\�KH�LV�WR�EH�EHOLHYHG�
V�����E��� %(/,()�,1�7+(�27+(5
6�&216(177KLV�PLJKW�DSSO\�ZKHUH�'
V� FDU� KDV� UXQ�RXW� RI� SHWURO��DQG�'� WDNHV�D� FDQ�RI�SHWURO� IURP�KLV�QH[W�GRRU� QHLJKERXU�9
V� JDUGHQ� EHOLHYLQJ� WKDW� 9�ZRXOG� KDYH�FRQVHQWHG�KDG�KH�NQRZQ���$JDLQ�WKH�WHVW�LV�VXEMHFWLYH�%XW�'�PXVW�EHOLHYH�QRW�RQO\�WKDW�9�ZRXOG�KDYH�FRQVHQWHG�WR�WKH�DSSURSULDWLRQ�EXW� WKDW� 9� ZRXOG� KDYH� FRQVHQWHG� WR� WKH� DSSURSULDWLRQ� LQ� WKH� SDUWLFXODU�FLUFXPVWDQFHV���'�PD\�EHOLHYH�WKDW�KLV�QH[W�GRRU�QHLJKERXU�ZRXOG�FRQVHQW�WR�KLV�DSSURSULDWLQJ�D�SLQW�RI�PLON�IURP�KLV�GRRUVWHS�ZKHQ�'�KLPVHOI�KDG�IRUJRWWHQ�WR� OHDYH�DQ�RUGHU� IRU� WKH�PLONPDQ��EXW�PD\�EHOLHYH�WKDW�KLV�QHLJKERXU�ZRXOG�QRW�FRQVHQW�WR�'
V�DSSURSULDWLQJ�WKH�PLON�LQ�RUGHU�WR�VHOO�LW�DW�D�SURILW�WR�D�WKLUVW\�KLWFK�KLNHU�ZKR�LV�SDVVLQJ�E\�
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V�����F��� %(/,()�7+$7�3523(57<�+$6�%((1�/267$JDLQ�WKH�WHVW�IRU�WKH�'
V�EHOLHI�LV�VXEMHFWLYH���$V�UHJDUGV�WKHTXHVWLRQ�RI�ZKDW�PLJKW� EH� UHTXLUHG� E\� WDNLQJ� UHDVRQDEOH� VWHSV� WR� GLVFRYHU� RZQHUVKLS� ZLOO�GHSHQG�SDUWO\�RQ�WKH� LGHQWLILFDWLRQ�DYDLODEOH��WKH� ORFDWLRQ� LQ�ZKLFK�LW� LV� IRXQG��DQG�WKH�YDOXH�RI�WKH�SURSHUW\�$� SHUVRQ� ILQGLQJ� D� °��� QRWH� LQ� WKH� VWUHHW� PD\� ZHOO� FRPH� ZLWKLQ� WKLV�VXEVHFWLRQ��XQOHVV�KH�KDV�MXVW�VHHQ�LW�IDOO�IURP�WKH�SRFNHW�RI�9�ZKR�LV�ZDONLQJ�LQ� IURQW�RI�KLP�� �6LPLODUO\�� LI�'� ILQGV�D�VXLWFDVH�FRQWDLQLQJ�°�P� LQ� WKH�VWUHHW�RQH�ZRXOG� H[SHFW� KLP� WR�PDNH� FRQVLGHUDEOH� HIIRUWV� WR� ORFDWH� WKH� RZQHU�� � ,W�VKRXOG�EH�NHSW� LQ�PLQG� WKDW�V�����F�� LV�FRQFHUQHG�ZLWK�ZKDW� WKH�'�YLHZV�DV�UHDVRQDEOH�VWHSV�
6������ :,//,1*1(66�72�3$<)RU� H[DPSOH�� ZKHUH� '� VHHV� 9
V� QHZVSDSHU� SRNLQJ� RXW� RI� KLV� OHWWHUER[��NQRZLQJ�WKDW�KH�ZRXOG�QRW�ZLVK�WR�VHOO�LW��SXOOV�RXW�WKH�QHZVSDSHU��DQG�OHDYHV�LWV�SULFH�RQ�9
V�GRRUPDW��'�FRXOG�EH�JXLOW\�RI�WKHIW�
5�Y��*KRVK >����@�4%������
7KH� GHIHQGDQW� ZDV� D� FRQVXOWDQW� DW� D� KRVSLWDO�� � +H� IDOVHO\� FODLPHG� IHHV� LQ�UHVSHFW� RI� DQ� RSHUDWLRQ� WKDW� KH� KDG� QRW� FDUULHG� RXW�� � +H� FODLPHG� WKDW� KH�WKRXJKW�KH�ZDV�QRW�GLVKRQHVW�E\�KLV�VWDQGDUGV�EHFDXVH�WKH�VDPH�DPRXQW�RI�PRQH\� ZDV� OHJLWLPDWHO\� SD\DEOH� WR� KLP� IRU� FRQVXOWDWLRQ� IHHV�� � 7KH� MXGJH�GLUHFWHG� WKH� MXU\� WKDW� WKH\�PXVW� VLPSO\� DSSO\� WKHLU� RZQ� VWDQGDUGV�� �+H�ZDV�FRQYLFWHG� RI� DQ� RIIHQFH� FRQWUDU\� WR� V��� 7$� ����� �ZKLFK� XVHV� WKH� VDPH�FRQFHSW� ³GLVKRQHVW\´�DQG�DSSHDOHG�DJDLQVW�KLV�FRQYLFWLRQ��� �7KH�DSSHDO�ZDV�GLVPLVVHG�E\�WKH�&RXUW�RI�$SSHDO���/RUG�/DQH�&-�VWDWHG�
³,Q�GHWHUPLQLQJ�ZKHWKHU� WKH�SURVHFXWLRQ�KDV�SURYHG� WKDW� WKH�GHIHQGDQW�ZDV�DFWLQJ� GLVKRQHVWO\�� D� MXU\� PXVW� ILUVW� RI� DOO� GHFLGH� ZKHWKHU� DFFRUGLQJ� WR� WKH�RUGLQDU\� VWDQGDUGV� RI� UHDVRQDEOH� DQG� KRQHVW� SHRSOH� ZKDW� ZDV� GRQH� ZDV�GLVKRQHVW�� � ,I� LW�ZDV�QRW�GLVKRQHVW�E\� WKRVH�VWDQGDUGV�� WKDW� LV� WKH�HQG�RI� WKH�PDWWHU�DQG�WKH�SURVHFXWLRQ�IDLOV�
,I� LW�ZDV�GLVKRQHVW� E\� WKRVH�VWDQGDUGV�� WKHQ� WKH� MXU\�PXVW�FRQVLGHU�ZKHWKHU�WKH� GHIHQGDQW� KLPVHOI� PXVW� KDYH� UHDOLVHG� WKDW� ZKDW� KH� ZDV� GRLQJ� ZDV� E\�WKRVH� VWDQGDUGV�GLVKRQHVW��,Q�PRVW�FDVHV��ZKHUH�WKH�DFWLRQV�DUH�REYLRXVO\�GLVKRQHVW� E\� RUGLQDU\� VWDQGDUGV�� WKHUH� ZLOO� EH� QR� GRXEW� DERXW� LW�� � ,W� ZLOO� EH�REYLRXV� WKDW� WKH� GHIHQGDQW� KLPVHOI� NQHZ� KH� ZDV� DFWLQJ� GLVKRQHVWO\�� � ,W� LV�GLVKRQHVW� IRU� D� GHIHQGDQW� WR� DFW� LQ� D�ZD\� ZKLFK� KH� NQRZV� RUGLQDU\� SHRSOH�FRQVLGHU� WR�EH�GLVKRQHVW��HYHQ� LI�KH�DVVHUWV�RU�JHQXLQHO\�EHOLHYHV� WKDW�KH� LV�PRUDOO\�MXVWLILHG�LQ�DFWLQJ�DV�KH�GLG���)RU�H[DPSOH��5RELQ�+RRG�RU�WKRVH�DUGHQW�DQWL�YLYLVHFWLRQLVWV� ZKR� UHPRYH� DQLPDOV� IURP� YLYLVHFWLRQ� ODERUDWRULHV� DUH�DFWLQJ�GLVKRQHVWO\��HYHQ�WKRXJK�WKH\�PD\�FRQVLGHU� WKHPVHOYHV�WR�EH�PRUDOO\�MXVWLILHG�LQ�GRLQJ�ZKDW�WKH\�GR��EHFDXVH�WKH\�NQRZ�WKDW�RUGLQDU\�SHRSOH�ZRXOG�FRQVLGHU�WKHVH�DFWLRQV�WR�EH�GLVKRQHVW�´

�� ,17(17,21�72�3(50$1(17/<�'(35,9(
5�Y�:DUQHU ����������&U�$SS�5����
7KH� GHIHQGDQW� WRRN� D� WRRO�ER[� WR� DQQR\� WKH� RZQHU� EXW� SDQLFNHG� DQG� KLG� LW�ZKHQ� WKH� SROLFH�ZHUH� FDOOHG�� � +H�FODLPHG� WKDW� KH� LQWHQGHG� WR� UHSODFH� LW� DV�VRRQ�DV�KH� FRXOG� GR� VR�XQGHWHFWHG�� EXW� WKH� MXGJH�GLUHFWHG� WKH� MXU\� WKDW� DQ�LQWHQWLRQ� WR� NHHS� SURSHUW\� LQGHILQLWHO\� FRXOG� DPRXQW� WR� WKHIW�� � 7KH� &RXUW� RI�$SSHDO� TXDVKHG� WKH� FRQYLFWLRQ�� �1RWH�� SUHVXPDEO\� LQ� SUDFWLFH� D MXU\� VLPSO\�PLJKW�QRW�EHOLHYH�VXFK�D�VWRU\��
5�Y�9HOXP\O >����@�&ULP�/5�����
7KH�GHIHQGDQW�KDG�WDNHQ�PRQH\�IURP�KLV�HPSOR\HU
V�VDIH�DQG�FODLPHG�WKDW�KH�LQWHQGHG�WR�SD\�LW�EDFN�DIWHU�WKH�ZHHNHQG���7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�KH�KDG�QRW� LQWHQGHG� WR� UHWXUQ� WKH�H[DFW� FRLQV�DQG�QRWHV��DQG� WKDW� WKHUHIRUH�KH�
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ZDV�SURSHUO\�FRQYLFWHG�RI�WKHIW����1RWH��LQ�VXFK�FDVHV�LW�ZRXOG�EH�IDU�EHWWHU�IRU�WKH� GHIHQGDQW� WR� FRQWHQG� WKDW� KH� ZDV� QRW� GLVKRQHVW� JLYHQ� KLV� LQWHQWLRQ� WR�UHSODFH�WKH�PRQH\�ZLWK�DQ�HTXLYDOHQW�IXQG��
V������ ,17(17,21�72�86(�25�',6326(�2)�7+(�*22'6 :KHUH� '� DEDQGRQV� SURSHUW\� EHORQJLQJ� WR� DQRWKHU� KH� PD\� EH�GHHPHG�WR�LQWHQG�WR�SHUPDQHQWO\�GHSULYH�WKDW�RWKHU�RI�LW��LI�WKH�FLUFXPVWDQFHV�DUH� VXFK� WKDW� WKHUH� LV� OLWWOH� OLNHOLKRRG� RI� WKH� RZQHU� HYHU� KDYLQJ� WKH�SURSHUW\�UHWXUQHG�WR�KLP���)RU�H[DPSOH��'�WDNHV�9
V�ERRN�DQG�OHDYHV�LW�LQ�D�GXVWELQ�RU�RQ� D� SDUN� EHQFK�� �'�PD\�KRSH� WKDW� LW� LV� UHWXUQHG� WR�9�� EXW� LW� LV� OLNHO\� WR� EH�UHJDUGHG�DV�D�GLVSRVDO�UHJDUGOHVV�RI�9
V�ULJKWV� '� PD\� EH� GHHPHG� WR� KDYH� DQ� LQWHQWLRQ� WR�SHUPDQHQWO\� GHSULYH�ZKHUH� KH� ERUURZV� DQRWKHU
V� SURSHUW\� IRU� D� SHULRG� DQG� LQ� FLUFXPVWDQFHV�DPRXQWLQJ� WR� DQ� RXWULJKW� WDNLQJ�� � 7KH� FRPPRQHVW� H[DPSOH� JLYHQ� LV� WKDW�LQYROYLQJ� D� VHDVRQ� WLFNHW�� 9� RZQV� D� VHDVRQ� WLFNHW� HQWLWOLQJ� KLP� WR� HQWHU� D�IRRWEDOO� PDWFK� IRU� �� KRPH� OHDJXH� JDPHV� DQG� '� WDNHV� WKH� WLFNHW� DW� WKH�EHJLQQLQJ�RI�WKH�VHDVRQ��XVHV�LW�WR�DWWHQG�WKH�JDPHV��DQG�UHWXUQV�LW�WR�9�DW�WKH�HQG�RI�WKH�VHDVRQ���&OHDUO\�9�JHWV�KLV�WLFNHW�EDFN��EXW�WKH�ERUURZLQJ�RI�LW�E\�'�KDV� WDNHQ� WKH� µYDOXH¶� RXW� RI� LW�� DQG� VXFK� FRQGXFW� ZRXOG� DPRXQW� WR� WKHIW� E\�YLUWXH� RI� V������ � �1RWH��:KHUH� '� XVHV� WKH� WLFNHW� WR� JHW� LQWR� RQH� RI� WKH� ���JDPHV��KH�PD\�EH�FKDUJHG�ZLWK�REWDLQLQJ�VHUYLFHV�E\�GHFHSWLRQ�FRQWUDU\� WR�V�����7$�������
5�Y�/DYHQGHU >����@�&ULP�/5�����
7KH�GHIHQGDQW� UHPRYHG�GRRUV� IURP�RQH�FRXQFLO�SURSHUW\�XQGHUJRLQJ� UHSDLUV�DQG�XVHG�WKHP�WR�UHSODFH�GDPDJHG�GRRUV�DW�DQRWKHU�FRXQFLO�SURSHUW\���,W�ZDV�KHOG�WKDW�WKLV�ZDV�D�³GLVSRVDO´�XQGHU�V�����EHFDXVH�WKH�GHIHQGDQW��LQWHQGHG�WR�WUHDW�WKH�GRRUV�DV�KLV�RZQ��UHJDUGOHVV�RI�WKH�FRXQFLO
V�ULJKWV��


