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7KH�SDURO�HYLGHQFH�UXOH�LV�WKDW�ZKHUH�WKH�UHFRUG�RI�D�WUDQVDFWLRQ�LV�HPERGLHG�LQ� D� GRFXPHQW�� H[WULQVLF� HYLGHQFH� LV� QRW� JHQHUDOO\� DGPLVVLEOH� WR� YDU\� RU�LQWHUSUHW�WKH�GRFXPHQW�RU�DV�D�VXEVWLWXWH�IRU�LW�
$FFRUGLQJ�WR�*+�7UHLWHO��7KH�/DZ�RI�&RQWUDFW���WK�HG��S�����WKHUH�DUH�REYLRXV�JURXQGV� RI� FRQYHQLHQFH� IRU� WKH� DSSOLFDWLRQ� RI� WKH� SDURO� HYLGHQFH� UXOH� WR�FRQWUDFWV��FHUWDLQW\� LV�SURPRWHG�E\�KROGLQJ� WKDW�SDUWLHV�ZKR�KDYH� UHGXFHG�D�FRQWUDFW� WR�ZULWLQJ� VKRXOG�EH�ERXQG�E\� WKH�ZULWLQJ�DQG�E\� WKH�ZULWLQJ�DORQH���2Q�WKH�RWKHU�KDQG��WKH�SDURO�HYLGHQFH�UXOH�ZLOO�FRPPRQO\�EH�LQYRNHG�ZKHUH�D�GLVSXWH�DULVHV�DIWHU�WKH�WLPH�RI�FRQWUDFWLQJ�DV�WR�ZKDW�ZDV�DFWXDOO\�VDLG�DW�WKDW�WLPH��DQG�LQ�VXFK�FDVHV�RQH�RI�WKH�SDUWLHV�FRXOG�IHHO�DJJULHYHG�LI�HYLGHQFH�RQ�WKH�SRLQW�ZHUH�H[FOXGHG�PHUHO\�EHFDXVH�WKH�GLVSXWHG�WHUP�ZDV�QRW�VHW�RXW�LQ�WKH� FRQWUDFWXDO� GRFXPHQW�� � (YLGHQFH� H[WULQVLF� WR� WKH� GRFXPHQW� LV� WKHUHIRUH�DGPLWWHG�LQ�D�QXPEHU�RI�VLWXDWLRQV�ZKLFK�IDOO�RXWVLGH�WKH�VFRSH�RI�WKH�UXOH�
(;&(37,216�72�7+(�3$52/�(9,'(1&(�58/(�
�$� :5,77(1�$*5((0(17�127�7+(�:+2/(�$*5((0(17,I�WKH�ZULWWHQ�DJUHHPHQW�ZDV�QRW�LQWHQGHG�WR�EH�WKH�ZKROH�FRQWUDFW�RQ�ZKLFK�WKH�SDUWLHV�KDG�DFWXDOO\�DJUHHG��SDURO�HYLGHQFH�LV�DGPLVVLEOH���6HH�
(YDQV�Y�$QGUHD�0HU]DULR >����@���$OO�(5�����
�%� 9$/,',7<3DURO�HYLGHQFH�PD\�EH�JLYHQ�DERXW�WKH�YDOLGLW\�RI�WKH�FRQWUDFW��HJ�WR�HVWDEOLVK�WKH�SUHVHQFH�RU�DEVHQFH�RI�FRQVLGHUDWLRQ�RU�RI�FRQWUDFWXDO�LQWHQWLRQ��RU�VRPH�LQYDOLGDWLQJ�FDXVH�VXFK�DV� LQFDSDFLW\��PLVUHSUHVHQWDWLRQ� PLVWDNH�RU�QRQ�HVW�IDFWXP�
�&� ,03/,('�7(506:KHUH�WKH�FRQWUDFW� LV�VLOHQW�RQ�D�PDWWHU�RQ�ZKLFK�D�WHUP�LV�QRUPDOO\�LPSOLHG�E\� ODZ�� SDURO� HYLGHQFH� PD\� EH� JLYHQ� WR� VXSSRUW�� RU� WR� UHEXW�� WKH� XVXDO�LPSOLFDWLRQ���6HH�
%XUJHV�Y�:LFNKDP ���������%�	 6����
�'� 23(5$7,21�2)�7+(�&2175$&73DURO�HYLGHQFH�FDQ�EH�XVHG�WR�VKRZ�WKDW�WKH�FRQWUDFW�GRHV�QRW�\HW�RSHUDWH��RU�WKDW�LW�KDV�FHDVHG�WR�RSHUDWH���6HH�
3\P�Y�&DPSEHOO ���������(�	 %�����
�(� (9,'(1&(�$6�72�3$57,(63DURO� HYLGHQFH� FDQ� EH� XVHG� WR� VKRZ� LQ� ZKDW� FDSDFLWLHV� WKH� SDUWLHV�FRQWUDFWHG��HJ�ZKHUH�D�SHUVRQ�FRQWUDFWV�RVWHQVLEO\�DV�SULQFLSDO��HYLGHQFH� LV�DGPLVVLEOH�WR�SURYH�WKDW�KH�UHDOO\�DFWHG�DV�DQRWKHU
V�DJHQW�VR�DV�WR�HQWLWOH�WKH�ODWWHU�WR�VXH��+XPIUH\�Y�'DOH ���������(�	�%������
�)� $,'�72�&216758&7,21:KHUH�WKH�ZRUGV�RI�WKH�FRQWUDFW�DUH�FOHDU��SDURO�HYLGHQFH�FDQQRW�EH�XVHG�WR�H[SODLQ�WKHLU�PHDQLQJ��XQOHVV�WKH\�KDYH�D�VSHFLDO�PHDQLQJ�E\�FXVWRP���3DURO�HYLGHQFH�FDQ��RQ�WKH�RWKHU�KDQG��EH�XVHG�WR�H[SODLQ�ZRUGV�RU�SKUDVHV�ZKLFK�DUH�DPELJXRXV��RU�ZKLFK��LI�WDNHQ�OLWHUDOO\��PDNH�QR�VHQVH��DV�ZHOO�DV�WHFKQLFDO�WHUPV�
�*� 72�3529(�&86720(YLGHQFH�RI�FXVWRP� LV�DGPLVVLEOH� ³WR�DQQH[� LQFLGHQWV� WR�ZULWWHQ�FRQWUDFWV� LQ�PDWWHUV� ZLWK� UHVSHFW� WR� ZKLFK� WKH\� DUH� VLOHQW��� �+XWWRQ� Y� :DUUHQ ���������&XVWRP� FDQ� DOVR� EH� XVHG� DV� DQ� DLG� WR� FRQVWUXFWLRQ�� HJ� LQ�6PLWK� Y�:LOVRQ
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�������HYLGHQFH�ZDV�DGPLWWHG�RI�D�ORFDO�FXVWRP�WR�VKRZ�WKDW�³������UDEELWV��PHDQW�³������UDEELWV��
�+� 5(&7,),&$7,21$� GRFXPHQW� PD\� IDLO� LQ� DFFXUDWHO\� UHFRUGLQJ� WKH� WUXH� DJUHHPHQW�� � (TXLW\�DOORZV�VXFK�D�ZULWWHQ�FRQWUDFW�WR�EH�UHFWLILHG�E\�SDURO�HYLGHQFH����6HH�KDQGRXW�RQ�0LVWDNH�
�,� &2//$7(5$/�&2175$&7(YHQ�WKRXJK�SDURO�HYLGHQFH�FDQQRW�EH�XVHG�WR�YDU\�RU�DGG�WR�WKH�WHUPV�RI�D�ZULWWHQ�FRQWUDFW��LW�PD\�EH�SRVVLEOH�WR�VKRZ�WKDW�WKH�SDUWLHV�PDGH�WZR�UHODWHG�FRQWUDFWV��RQH�ZULWWHQ�DQG�WKH�RWKHU�RUDO��LH�D�FROODWHUDO�FRQWUDFW���6HH�
&LW\�	�:HVWPLQVWHU�3URSHUWLHV�Y�0XGG >����@�&K�����
7KH�/DZ�&RPPLVVLRQ��������UHFRPPHQGHG�WKDW�WKH�UXOH�VKRXOG�EH�DEROLVKHG��EXW�E\������FRQFOXGHG�WKDW�LW�GLG�QRW�VWRS�WKH�FRXUWV�DFFHSWLQJ�SDURO�HYLGHQFH�LI�WKLV�ZDV�FRQVLVWHQW�ZLWK�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV�

�D���5(35(6(17$7,216�$1'�7(506
7KH� ILUVW�VWHS� LQ�GHWHUPLQLQJ� WKH� WHUPV�RI�D�FRQWUDFW� LV� WR�HVWDEOLVK�ZKDW� WKH�SDUWLHV�VDLG�RU�ZURWH���6WDWHPHQWV�PDGH�GXULQJ�WKH�FRXUVH�RI�QHJRWLDWLRQV�PD\�WUDGLWLRQDOO\�EH�FODVVHG�DV�UHSUHVHQWDWLRQV�RU�WHUPV�DQG�LI�RQH�WXUQV�RXW�WR�EH�ZURQJ��WKH�SODLQWLII
V�UHPHG\�ZLOO�GHSHQG�RQ�KRZ�WKH�VWDWHPHQW�LV�FODVVLILHG�
x $� UHSUHVHQWDWLRQ� LV� D� VWDWHPHQW� RI� IDFW� PDGH� E\� RQH� SDUW\� ZKLFK�LQGXFHV�WKH�RWKHU�WR�HQWHU�LQWR�WKH�FRQWUDFW���,I� LW� WXUQV�RXW�WR�EH�LQFRUUHFW�WKH�LQQRFHQW�SDUW\�PD\�VXH�IRU�PLVUHSUHVHQWDWLRQ�x %UHDFK�RI� D� WHUP�RI� WKH� FRQWUDFW� HQWLWOHV� WKH� LQMXUHG�SDUW\� WR� FODLP�GDPDJHV�DQG��LI�KH�KDV�EHHQ�GHSULYHG�VXEVWDQWLDOO\�ZKDW�KH�EDUJDLQHG�IRU��KH�ZLOO�DOVR�EH�DEOH�WR�UHSXGLDWH�WKH�FRQWUDFW�x ,I� D� VWDWHPHQW� LV� QRW� D� WHUP�RI� WKH� SULQFLSDO� FRQWUDFW�� LW� LV� SRVVLEOH�WKDW� LW�PD\�EH�HQIRUFHG�DV�D�FROODWHUDO�FRQWUDFW��ZKLFK�KDV�GHYHORSHG�UDSLGO\�LQ� WKH� WZHQWLHWK� FHQWXU\� DV� D� VLJQLILFDQW� PHDQV� E\� ZKLFK� WKH� GLIILFXOWLHV� RI�IL[LQJ�D�VWDWHPHQW�ZLWK�FRQWUDFWXDO�IRUFH�PD\�EH�FLUFXPYHQWHG��
+RZ� FDQ� WKH� FRXUWV� GHFLGH� ZKHWKHU� D� VWDWHPHQW� LV� D� WHUP� RU� D� PHUH�UHSUHVHQWDWLRQ"� � ,W� ZDV� HVWDEOLVKHG� LQ�+HLOEXW�� 6\PRQV� 	� &R� Y� %XFNOHWRQ>����@�$&�����WKDW�LQWHQWLRQ�LV�WKH�RYHUDOO�JXLGH�DV�WR�ZKHWKHU�D�VWDWHPHQW�LV�D�WHUP� RI� WKH� FRQWUDFW�� � ,Q� VHHNLQJ� WR� LPSOHPHQW� WKH� SDUWLHV
� LQWHQWLRQV� DQG�GHFLGH�ZKHWKHU�D�VWDWHPHQW�LV�D�WHUP�RU�D�PHUH�UHSUHVHQWDWLRQ��WKH�FRXUWV�ZLOO�FRQVLGHU�WKH�IROORZLQJ�IRXU�IDFWRUV�
�$� 7,0,1*
7KH�FRXUW�ZLOO�FRQVLGHU�WKH�ODSVH�RI�WLPH�EHWZHHQ�WKH�PDNLQJ�RI�WKH�VWDWHPHQW�DQG� WKH� FRQWUDFW
V� FRQFOXVLRQ�� LI� WKH� LQWHUYDO� LV� VKRUW� WKH� VWDWHPHQW� LV� PRUH�OLNHO\�WR�EH�D�WHUP���6HH�
5RXWOHGJH�Y�0F.D\ >����@���:/5����6FKDZHO�Y�5HDGH >����@���,5����
�%� ,03257$1&(�2)�7+(�67$7(0(17
7KH� FRXUW� ZLOO� FRQVLGHU� WKH� LPSRUWDQFH� RI� WKH� WUXWK� RI� WKH� VWDWHPHQW� DV� D�SLYRWDO� IDFWRU� LQ� ILQDOLVLQJ� WKH� FRQWUDFW�� � 7KH� VWDWHPHQW� PD\� EH� RI� VXFK�LPSRUWDQFH� WKDW� LI� LW� KDG� QRW� EHHQ� PDGH� WKH� LQMXUHG� SDUW\� ZRXOG� QRW� KDYH�HQWHUHG�LQWR�WKH�FRQWUDFW�DW�DOO���6HH�
%DQQHUPDQ�Y�:KLWH �������&%�16�����&RXFKPDQ�Y�+LOO >����@���$OO�(5�����
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�&� 5('8&7,21�2)�7(506�72�:5,7,1*
7KH�FRXUW�ZLOO�FRQVLGHU�ZKHWKHU� WKH�VWDWHPHQW�ZDV�RPLWWHG� LQ�D� ODWHU�� IRUPDO�FRQWUDFW�LQ�ZULWLQJ���,I�WKH�ZULWWHQ�FRQWUDFW�GRHV�QRW�LQFRUSRUDWH�WKH�VWDWHPHQW��WKLV� ZRXOG� VXJJHVW� WKDW� WKH� SDUWLHV� GLG� QRW� LQWHQG� WKH� VWDWHPHQW� WR� EH� D�FRQWUDFWXDO�WHUP���6HH�
5RXWOHGJH�Y�0F.D\ >����@���:/5����%LUFK�Y�3DUDPRXQW�(VWDWHV �����������
�'� 63(&,$/�.12:/('*(�6.,//6
7KH� FRXUW� ZLOO� FRQVLGHU� ZKHWKHU� WKH� PDNHU� RI� WKH� VWDWHPHQW� KDG� VSHFLDOLVW�NQRZOHGJH� RU� ZDV� LQ� D� EHWWHU� SRVLWLRQ� WKDQ� WKH� RWKHU� SDUW\� WR� YHULI\� WKH�VWDWHPHQW
V�DFFXUDF\���6HH�
+DUOLQJ�Y�(GG\ >����@���.%����2VFDU�&KHVV�Y�:LOOLDPV >����@���$OO�(5����'LFN�%HQWOH\�3URGXFWLRQV�Y�+DUROG�6PLWK�0RWRUV >����@���$OO�(5����

�E���&21',7,216�$1'�:$55$17,(6
7UDGLWLRQDOO\� WHUPV� KDYH� EHHQ� GLYLGHG� LQWR� WZR� FDWHJRULHV�� FRQGLWLRQV� DQG�ZDUUDQWLHV�
�$� &21',7,216
$�FRQGLWLRQ�LV�D�PDMRU�WHUP�ZKLFK�LV�YLWDO�WR�WKH�PDLQ�SXUSRVH�RI�WKH�FRQWUDFW���$�EUHDFK�RI�FRQGLWLRQ�ZLOO�HQWLWOH�WKH�LQMXUHG�SDUW\�WR�UHSXGLDWH�WKH�FRQWUDFW�DQG�FODLP�GDPDJHV���7KH�LQMXUHG�SDUW\�PD\�DOVR�FKRRVH�WR�JR�RQ�ZLWK�WKH�FRQWUDFW��GHVSLWH�WKH�EUHDFK��DQG�UHFRYHU�GDPDJHV�LQVWHDG���6HH�
3RXVVDUG�Y�6SLHUV ���������4%'�����
�1RWH�� 7KH� ZRUG� µFRQGLWLRQ¶� DOVR� KDV� DQRWKHU� PHDQLQJ�� � ,W� PD\� PHDQ� D�VWLSXODWLRQ�WKDW�D�FRQWUDFW�VKRXOG�QRW�EH�HQIRUFHDEOH�H[FHSW�RQ�WKH�KDSSHQLQJ�RI�D�JLYHQ�HYHQW��RU�VKRXOG�EH�EURXJKW�WR�DQ�HQG�RQ�WKH�KDSSHQLQJ�RI�D�JLYHQ�HYHQW�� � 7KH� FRQGLWLRQ� LV� WKHQ� SURSHUO\� FDOOHG� D� µFRQGLWLRQ� SUHFHGHQW¶�� RU� D�µFRQGLWLRQ�VXEVHTXHQW¶�UHVSHFWLYHO\���6HH�&KHVKLUH�	�)LIRRW��S������
�%� :$55$17,(6
$�ZDUUDQW\�LV�D�OHVV�LPSRUWDQW�WHUP��LW�GRHV�QRW�JR�WR�WKH�URRW�RI�WKH�FRQWUDFW���$� EUHDFK� RI� ZDUUDQW\� ZLOO� RQO\� JLYH� WKH� LQMXUHG� SDUW\� WKH� ULJKW� WR� FODLP�GDPDJHV��KH�FDQQRW�UHSXGLDWH�WKH�FRQWUDFW���6HH�
%HWWLQL�Y�*\H ���������4%'�����
�&� ,17(50(',$7(�7(506
,W�PD\�EH�LPSRVVLEOH�WR�FODVVLI\�D�WHUP�QHDWO\�LQ�DGYDQFH�DV�HLWKHU�D�FRQGLWLRQ�RU�D�ZDUUDQW\�� �6RPH�XQGHUWDNLQJV�PD\�RFFXS\�DQ� LQWHUPHGLDWH�SRVLWLRQ�� LQ�WKDW� WKH� WHUP� FDQ� EH� DVVHVVHG� RQO\� LQ� WKH� OLJKW� RI� WKH� FRQVHTXHQFHV� RI� D�EUHDFK���,I�D�EUHDFK�RI�WKH�WHUP�UHVXOWV�LQ�VHYHUH�ORVV�DQG�GDPDJH��WKH�LQMXUHG�SDUW\� ZLOO� EH� HQWLWOHG� WR� UHSXGLDWH� WKH� FRQWUDFW�� ZKHUH� WKH� EUHDFK� LQYROYHV�PLQRU�ORVV��WKH�LQMXUHG�SDUW\
V�UHPHGLHV�ZLOO�EH�UHVWULFWHG�WR�GDPDJHV���7KHVH�LQWHUPHGLDWH�WHUPV�KDYH�DOVR�EHFRPH�NQRZQ�DV�LQQRPLQDWH�WHUPV���6HH�
+RQJ�.RQJ�)LU�6KLSSLQJ�&R�Y�.DZDVDNL�.LVHQ�.DLVKD >����@���$OO (5����7KH�0LKDOLV�$QJHORV >����@���4%����7KH�+DQVD�1RUG >����@�4%���5HDUGRQ�6PLWK�/LQH�Y�+DQVHQ�7DQJHQ >����@���$OO�(5����%XQJH�&RUSRUDWLRQ�Y�7UDGD[�([SRUW >����@���$OO�(5�����
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�'� 127(
,I� WKH� WHUP� LV� GHVFULEHG� LQ� WKH� FRQWUDFW� DV� D� µFRQGLWLRQ¶� WKDW� ZLOO� QRW� EH�FRQFOXVLYH���6HH�
6FKXOHU�Y�:LFNPDQ�0DFKLQH�7RROV >����@�$&�����

����,03/,('�7(506
,Q� PRVW� FRQWUDFWV� WKH� SULPDU\� REOLJDWLRQV� RI� WKH� SDUWLHV� DUH� FRQWDLQHG� LQ�H[SUHVV� WHUPV�� � ,Q� DGGLWLRQ� WKHUH� DUH� YDULRXV� FLUFXPVWDQFHV� LQ� ZKLFK� H[WUD�WHUPV�PD\�EH�LPSOLHG�LQWR�WKH�DJUHHPHQW�
$� 7(506�,03/,('�%<�&86720
7KH�WHUPV�RI�D�FRQWUDFW�PD\�KDYH�EHHQ�QHJRWLDWHG�DJDLQVW�WKH�EDFNJURXQG�RI�WKH�FXVWRPV�RI�D�SDUWLFXODU�ORFDOLW\�RU�WUDGH���7KH�SDUWLHV�DXWRPDWLFDOO\�DVVXPH�WKDW� WKHLU� FRQWUDFW� ZLOO� EH� VXEMHFW� WR� VXFK� FXVWRPV� DQG� VR� GR� QRW� GHDO�VSHFLILFDOO\�ZLWK�WKH�PDWWHU�LQ�WKHLU�FRQWUDFW���6HH�
+XWWRQ�Y�:DUUHQ ���������0	:�����
%� 7(506�,03/,('�%<�7+(�&2857

�L��,QWHQWLRQ�RI�WKH�3DUWLHV�7HUPV�,PSOLHG�DV�)DFW
7KH�FRXUWV�ZLOO� EH�SUHSDUHG� WR� LPSO\�D� WHUP� LQWR�D� FRQWUDFW� LQ� RUGHU� WR�JLYH�HIIHFW� WR� WKH�REYLRXV� LQWHQWLRQV�RI� WKH�SDUWLHV�� �6RPHWLPHV� WKH�SRLQW�DW� LVVXH�KDV� EHHQ� RYHUORRNHG� RU� WKH� SDUWLHV� KDYH� IDLOHG� WR� H[SUHVV� WKHLU� LQWHQWLRQ�FOHDUO\���,Q�WKHVH�FLUFXPVWDQFHV��WKH�FRXUW�ZLOO�VXSSO\�D�WHUP�LQ�WKH�LQWHUHVWV�RI�µEXVLQHVV�HIILFDF\¶�VR�WKDW�WKH�FRQWUDFW�PDNHV�FRPPHUFLDO�VHQVH���6HH�
7KH�0RRUFRFN ����������3'����
$�PRUH�UHFHQW�WHVW�LV�WKH�µRIILFLRXV�E\VWDQGHU�WHVW¶�XVHG�WR�LQFRUSRUDWH�LPSOLHG�REYLRXV� WHUPV� �6KLUODZ� Y� 6RXWKHUQ� )RXQGULHV >����@� $&� ������ ,I� ZKLOH� WKH�SDUWLHV� ZHUH� PDNLQJ� WKHLU� FRQWUDFW�� DQ� RIILFLRXV� E\VWDQGHU� ZHUH� WR� VXJJHVW�VRPH�H[SUHVV�SURYLVLRQ��WKH\�ZRXOG�ERWK�UHSO\��³RK��RI�FRXUVH����6HH��HJ�
:LOVRQ�Y�%HVW�7UDYHO >����@���$OO�(5�����

�LL��5HODWLRQVKLS�%HWZHHQ�WKH�3DUWLHV�7HUPV�,PSOLHG�E\�/DZ
,Q� FHUWDLQ� UHODWLRQVKLSV� DQG� FRQWUDFWV� WKH� ODZ� VHHNV� WR� LPSRVH� D�PRGHO� RU�VWDQGDUGLVHG�VHW�RI�WHUPV�DV�D�IRUP�RI�UHJXODWLRQ���6XFK�WHUPV�DULVLQJ�IURP�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�SDUWLHV�ZLOO�EH�LPSOLHG�DV�RI�ODZ���6HH�
/LYHUSRRO�&LW\�&RXQFLO�Y�,UZLQ >����@���$OO�(5����
&� 7(506�,03/,('�%<�67$787(
6HH�WKH�QH[W�+DQGRXW�IRU�WKH�WHUPV�LPSOLHG�XQGHU�
x 6HFWLRQV������������DQG����RI�WKH�6DOH�RI�*RRGV�$FW������x 6HFWLRQV� ���� ��� DQG� ��� RI� WKH� 6XSSO\� RI�*RRGV� DQG� 6HUYLFHV� $FW�������DQGx WKH�UHOHYDQW�SURYLVLRQV�RI�WKH�6DOH�DQG�6XSSO\�RI�*RRGV�$FW������


