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7KH�SODLQWLII�ZDV�D�GDLU\�IDUPHU�ZKRVH�IDUP�ZDV�VHUYHG�E\�D�URDG�ZKLFK�WKH�0LON�0DUNHWLQJ�%RDUG¶V� WDQNHU�XVHG� WR�PDNH�EXON�FROOHFWLRQV�RI�PLON� IURP�WKH� IDUP�� �7KH URDG� IHOO� LQWR� GLVUHSDLU� DQG�EHFDPH�GDQJHURXV� WR� WUDIILF� DQG�IURP����-DQXDU\������WKH�ERDUG�UHIXVHG�WR�DOORZ�LWV�WDQNHUV�WR�XVH�WKH�URDG�WR�FROOHFW� PLON� IURP� WKH� SODLQWLII¶V� IDUP�� � ,Q� FRQVHTXHQFH� WKH� SODLQWLII� KDG� WR�JLYH�XS�KLV�GDLU\�KHUG�DQG�UHVRUW�WR�OHVV�SURILWDEOH�IDUPLQJ�DFWLYLWLHV�DQG�KDG�WR�LQFUHDVH�KLV�EDQN�RYHUGUDIW�EHFDXVH�RI�WKH�ORVV�RI�SURILWV�IURP�WKH�IDUP���,Q�1RYHPEHU������ WKH�SODLQWLII� DYDLOHG� KLPVHOI� RI� WKH�SURFHGXUH�XQGHU� V���RI�WKH� +LJKZD\V� $FW� ����� WR� HVWDEOLVK� LQ� WKH� &URZQ� &RXUW� WKDW� WKH� KLJKZD\�DXWKRULW\� ZDV� XQGHU� D� GXW\� WR� UHSDLU� WKH� URDG�� XQGHU� V���� DQG� REWDLQHG� DQ�RUGHU�UHTXLULQJ�LW�WR�UHSDLU�WKH�URDG��ZKHUHXSRQ�WKH�DXWKRULW\�GLG�LQ�IDFW�UHSDLU�WKH� URDG�� � ,Q� 1RYHPEHU� ����� WKH� SODLQWLII� EURXJKW� DQ� DFWLRQ� DJDLQVW� WKH�KLJKZD\�DXWKRULW\�FODLPLQJ�WKDW�VLQFH�V�����RI�WKH�+LJKZD\V��0LVFHOODQHRXV�3URYLVLRQV��$FW������KDG�UHPRYHG�WKH�H[HPSWLRQ�RI�KLJKZD\�DXWKRULWLHV�IRU�OLDELOLW\� IRU� QRQ�UHSDLU� RI� URDGV� KH� FRXOG� FODLP� GDPDJHV� IRU� EUHDFK� RI� WKH�DXWKRULW\¶V�VWDWXWRU\�GXW\�WR�UHSDLU�WKH�URDG���7KH�MXGJH�DZDUGHG�WKH�SODLQWLII�GDPDJHV� IRU� ORVV� RI� SURILW�� � 7KH� KLJKZD\� DXWKRULW\� DSSHDOHG�� FRQWHQGLQJ��LQWHU�DOLD��WKDW�LW�ZDV�QRW�OLDEOH�WR�WKH�SODLQWLII�EHFDXVH�QR�DFWLRQ�OD\�IRU�SXUHO\�HFRQRPLF�ORVV�XQGHU�V�����RI�WKH������$FW�
,W� ZDV� KHOG� E\� WKH�&RXUW� RI�$SSHDO�� LQWHU� DOLD�� WKDW� RQ� LWV� WUXH� FRQVWUXFWLRQ�V�����RI�WKH������$FW�DIIRUGHG�RQO\�D�OLPLWHG�FDXVH�RI�DFWLRQ�IRU�EUHDFK�RI�D�KLJKZD\� DXWKRULW\¶V� GXW\� RI� UHSDLU� LQ� IDYRXU� RI� D� OLPLWHG� FODVV� RI� SHUVRQV��QDPHO\�XVHUV�RI�WKH�KLJKZD\�ZKR�FRXOG�SURYH�WKDW�WKH\�KDG�VXIIHUHG�SK\VLFDO�LQMXU\� WR� SHUVRQV� RU� SURSHUW\� ZKLOH� XVLQJ� WKH� KLJKZD\� ZKHQ� LW� ZDV� LQ� D�GDQJHURXV�FRQGLWLRQ�GXH�WR�ZDQW�RI�UHSDLU�RU�PDLQWHQDQFH���$�SHUVRQ�VXFK�DV�WKH�SODLQWLII�ZKR�GLG�QRW�FODLP�RQ�DFFRXQW�RI�KLV�RZQ�XVHU�RI�WKH�KLJKZD\�IRU�SDVVDJH� EXW� UHOLHG� LQVWHDG� RQ� LWV� XVHU� E\� RWKHUV� IRU� WKH� SXUSRVHV� RI� KLV�EXVLQHVV��HJ�WR�GHOLYHU�RU�FROOHFW�JRRGV�IURP�WKH�EXVLQHVV��ZDV�QRW�ZLWKLQ�WKH�FODVV�RI�SHUVRQV�ZKR�FRXOG�EULQJ�DQ�DFWLRQ�XQGHU�V�����RI� WKH������$FW�DQG�WKH�RQO\�UHPHG\�LQ�VXFK�D�FDVH OD\�XQGHU�WKH�SURFHGXUH�XQGHU�V���RI�WKH������$FW���7KH�DSSHDO�ZRXOG�WKHUHIRUH�EH�DOORZHG�
,VVD�DQG�DQRWKHU�Y�+DFNQH\�/%& >����@���$OO�(5����
7KH� SODLQWLIIV� OLYHG� ZLWK� WKHLU� SDUHQWV� LQ� DFFRPPRGDWLRQ� RZQHG� E\� WKH�GHIHQGDQW� ORFDO� DXWKRULW\�� � ,Q� ����� DQ� HQYLURQPHQWDO� KHDOWK� FRQVXOWDQW�
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FRQFOXGHG� WKDW� WKH�FRQGLWLRQ� RI� WKH�SUHPLVHV��ZKLFK�ZHUH� VHYHUHO\� DIIHFWHG�ZLWK� FRQGHQVDWLRQ� DQG� DVVRFLDWHG� PRXOG� JURZWK�� ZDV� SUHMXGLFLDO� WR� KHDOWK�DQG� WKHUHIRUH� FRQVWLWXWHG� D� VWDWXWRU\� QXLVDQFH� XQGHU� 3W� ,,,� RI� WKH� 3XEOLF�+HDOWK� $FW� ������ � 7KHUHDIWHU� WKH� GHIHQGDQWV� SOHDGHG� JXLOW\� WR� DQ� RIIHQFH�XQGHU� WKH� ����� $FW� DQG� ZHUH� ILQHG� ������ � 7KH� SODLQWLIIV� VXEVHTXHQWO\�FRPPHQFHG� FLYLO� SURFHHGLQJV� DJDLQVW� WKH� GHIHQGDQWV� IRU� GDPDJHV� IRU� LOO�KHDOWK�UHVXOWLQJ�IURP�WKH�FRQGLWLRQ�RI�WKH�SUHPLVHV�
,W�ZDV� KHOG�E\�WKH�&RXUW�RI�$SSHDO� WKDW�3DUW�,,,�RI� WKH������$FW�ZDV�D�VHOI�FRQWDLQHG� FRGH� GHDOLQJ� ZLWK� WKH� DEDWHPHQW� RI� VWDWXWRU\� QXLVDQFHV� XQGHU�ZKLFK� WKH� SRZHU� WR� LPSRVH� D� ILQH� ZDV� RQO\� RQH� RI� VHYHUDO� PHWKRGV� RI�HQIRUFHPHQW� IRU� ZKLFK� SURYLVLRQ� ZDV� PDGH� E\� WKH� $FW�� � ,W� IROORZHG� WKDW��VLQFH�FULPLQDO�VDQFWLRQV�ZHUH�QRW�WKH�RQO\�PHWKRG�RI�HQIRUFHPHQW�SURYLGHG��WKHUH�ZDV� QR�JURXQG�IRU� FRQVWUXLQJ� WKDW�SDUW�RI� WKH�$FW� VR�DV� WR� LQFRUSRUDWH�WKH�FUHDWLRQ�RI� D� FLYLO� FDXVH�RI� DFWLRQ�� �$FFRUGLQJO\� WKH�DVVLVWDQW� UHFRUGHU¶V�DZDUGV�RI�GDPDJHV�ZRXOG�EH�GLVFKDUJHG�DQG�WKH�SODLQWLII¶V�DFWLRQV�GLVPLVVHG�
2¶5RXUNH�Y�&DPGHQ�/%& >����@���$OO�(5���
7KH� SODLQWLII� DSSOLHG� WR� WKH� GHIHQGDQW� ORFDO� DXWKRULW\� IRU� DFFRPPRGDWLRQ�XQGHU�V���RI�WKH�+RXVLQJ�$FW������ZKHQ�KH�KDG�QRZKHUH�WR�JR�DIWHU�OHDYLQJ�SULVRQ�� �6HFWLRQ����UHTXLUHG�D� ORFDO�DXWKRULW\� WR�SURYLGH�DFFRPPRGDWLRQ� IRU�WKRVH�ZKR�ZHUH�KRPHOHVV�DQG�KDG�D�SULRULW\�QHHG���$IWHU�DQ�LQLWLDO�UHIXVDO��WKH�ORFDO� DXWKRULW\� SURYLGHG� WHPSRUDU\� DFFRPPRGDWLRQ� EXW� DIWHU� ��� GD\V� WKH�ORFDO�DXWKRULW\�HYLFWHG�KLP�DQG�GLG�QRW�RIIHU�KLP�DQ\�RWKHU�DFFRPPRGDWLRQ���7KH�SODLQWLII�EURXJKW�DQ�DFWLRQ�DJDLQVW�WKH�ORFDO�DXWKRULW\�FODLPLQJ�GDPDJHV�IRU�� LQWHU� DOLD�� ZURQJIXO� HYLFWLRQ� ZLWKRXW� SURYLGLQJ� DOWHUQDWLYH�DFFRPPRGDWLRQ�LQ�EUHDFK�RI�WKH�ORFDO�DXWKRULW\¶V�GXW\�XQGHU�V�����7KH�FRXQW\�FRXUW� MXGJH� VWUXFN� RXW� WKH� FODLP� DV� GLVFORVLQJ� QR� FDXVH� RI� DFWLRQ� RQ� WKH�JURXQGV� WKDW�WKH�FODLP�OD\�RQO\�LQ�SXEOLF�ODZ�DQG�WKDW�WKH�SODLQWLII¶V�UHPHG\�ZDV�E\�ZD\�RI�MXGLFLDO�UHYLHZ�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW�ZKHWKHU�WKH�GXW\�FRQWDLQHG�LQ�V���RI�WKH������$FW�WR�SURYLGH�DFFRPPRGDWLRQ�IRU�KRPHOHVV�SHUVRQV�JDYH�ULVH�WR�D�FDXVH�RI�DFWLRQ�VRXQGLQJ�LQ�GDPDJHV�GHSHQGHG�RQ�ZKHWKHU�WKH�$FW�VKRZHG�D�OHJLVODWLYH� LQWHQWLRQ� WR� FUHDWH� VXFK� D� UHPHG\�� � 7KH� IDFW� WKDW� WKH� GXW\ WR�SURYLGH� DFFRPPRGDWLRQ� ZDV� HQIRUFHDEOH� LQ� SXEOLF� ODZ� E\� LQGLYLGXDO�KRPHOHVV� SHUVRQV�� WKDW� WKH�$FW�ZDV� D�VFKHPH�RI�VRFLDO�ZHOIDUH�� LQWHQGHG�RQ�JURXQGV� RI�SXEOLF�SROLF\� DQG�SXEOLF� LQWHUHVW� WR�FRQIHU�EHQHILWV�DW� WKH�SXEOLF�H[SHQVH� QRW� RQO\� IRU� WKH� SULYDWH� EHQHILW� RI� SHRSOH� ZKR� IRXQG� WKHPVHOYHV�KRPHOHVV�EXW�DOVR�IRU�WKH�EHQHILW�RI�VRFLHW\�LQ�JHQHUDO��DQG�WKDW�WKH�H[LVWHQFH�RI�WKH�GXW\�WR�SURYLGH�DFFRPPRGDWLRQ�ZDV�ODUJHO\�GHSHQGHQW�RQ�WKH�KRXVLQJ�DXWKRULW\¶V�MXGJPHQW�DQG�GLVFUHWLRQ��DV�ZDV�WKH�W\SH�RI�DFFRPPRGDWLRQ�WR�EH�SURYLGHG��DOO� LQGLFDWHG� WKDW� LW�ZDV�XQOLNHO\� WKDW�SDUOLDPHQW�KDG� LQWHQGHG�V���WR�FUHDWH�SULYDWH�ODZ�ULJKWV�RI�DFWLRQ���,W�IROORZHG�WKDW�WKH�EUHDFK�RI�VWDWXWRU\�GXW\�ZKLFK�ZDV�WKH�VXEMHFW�RI�WKH�SODLQWLII¶V�FRPSODLQW�GLG�QRW�JLYH�ULVH�WR�D�FDXVH�RI�DFWLRQ�LQ�SULYDWH�ODZ�
&XWOHU�Y�:DQGVZRUWK�6WDGLXP�/WG >����@�$OO�(5����
%\�WKH�%HWWLQJ�DQG�/RWWHULHV�$FW�������V�������VR�ORQJ�DV�D�WRWDOLVDWRU�LV�EHLQJ�ODZIXOO\�RSHUDWHG�RQ�D�OLFHQVHG�GRJ�UDFLQJ� WUDFN��WKH�RFFXSLHU�³�D��VKDOO� QRW�«�H[FOXGH�DQ\�SHUVRQ�IURP�WKH�WUDFN�E\�UHDVRQ�RQO\�WKDW�KH�SURSRVHV�WR�FDUU\�RQ�ERRNPDNLQJ�RQ�WKH�WUDFN��DQG��E��VKDOO�WDNH�VXFK�VWHSV�DV�DUH�QHFHVVDU\�WR�VHFXUH� WKDW�«� WKHUH� LV� DYDLODEOH� IRU� ERRNPDNHUV� VSDFH� RQ� WKH� WUDFN� ZKHUH�WKH\�FDQ�FRQYHQLHQWO\�FDUU\�RQ�ERRNPDNLQJ�LQ FRQQHFWLRQ�ZLWK�GRJ�UDFHV�UXQ�RQ� WKH� WUDFN� RQ� WKDW� GD\�� DQG� HYHU\� SHUVRQ� ZKR� FRQWUDYHQHV�� RU� IDLOV� WR�FRPSO\�ZLWK�� DQ\�RI� WKH�SURYLVLRQV�RI� WKLV� VXE�VHFWLRQ� VKDOO�EH�JXLOW\� RI� DQ�
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RIIHQFH�´� � 6HFWLRQ� ������ LPSRVHV� VXEVWDQWLDO� SHQDOWLHV�� RQ� VXPPDU\�FRQYLFWLRQ�DQG�RQ�FRQYLFWLRQ�RQ�LQGLFWPHQW�� IRU�D�EUHDFK�RI��LQWHU�DOLD�� V�����$�ERRNPDNHU�EURXJKW�DQ�DFWLRQ�DJDLQVW�WKH�RFFXSLHU�RI�D�OLFHQVHG�GRJ�UDFLQJ�WUDFN�IRU�D�EUHDFK�RI�KLV�REOLJDWLRQ�XQGHU�V������
,W�ZDV� KHOG�E\�WKH�+RXVH�RI�/RUGV��WKDW�RQ�D� WUXH�FRQVWUXFWLRQ�RI� WKH�$FW�RI������� WKH� REOLJDWLRQ� LPSRVHG� E\� V������ RQ� WKH� RFFXSLHU� RI� D� WUDFN� ZDV�LQWHQGHG�IRU�WKH�EHQHILW�RI�WKH�SXEOLF�ZKR�UHVRUWHG�WR�WKH�WUDFN�DQG�QRW�IRU�WKH�EHQHILW�RI� WKH�ERRNPDNHUV�� DQG� D� EUHDFK�RI� WKH� VWDWXWRU\� GXW\�ZDV� D� SXEOLF�DQG�QRW� D�SULYDWH�ZURQJ��DQG�� WKHUHIRUH�� VLQFH�SHQDOWLHV� IRU� WKH�EUHDFK�ZHUH�SURYLGHG� E\� V������ RI� WKH� VWDWXWH�� LW� ZDV� WR� EH� LQIHUUHG� WKDW� WKH� GXW\� XQGHU�V������ZDV�QRW�LQWHQGHG�WR�KDYH�WKH�DGGLWLRQDO�VDQFWLRQ�RI�FLYLO�OLDELOLW\��DQG�WKH�ERRNPDNHU�KDG�QR�ULJKW�RI�FLYLO�DFWLRQ�DJDLQVW�WKH�RFFXSLHU�
5HIIHOO�Y�6XUUH\�&RXQW\�&RXQFLO >����@���$OO�(5�����
7KH�SODLQWLII��D�JLUO�DJHG�WZHOYH��ZDV�D�SXSLO�DW�D�VFKRRO�ZKLFK�ZDV�FRQWUROOHG�DQG�PDLQWDLQHG�E\�WKH�GHIHQGDQWV��D�ORFDO�HGXFDWLRQ�DXWKRULW\���*RLQJ�TXLFNO\�DORQJ�D�FRUULGRU�VKH�SXW�RXW�KHU�KDQG�WR�VWRS�D�VZLQJ�GRRU�WKDW�ZDV�VZLQJLQJ�WRZDUGV�KHU���+HU�KDQG�ZHQW�WKURXJK�WKH�JODVV�SDQHO�RI�WKH�GRRU�DQG�VKH�ZDV�LQMXUHG���7KH�JODVV�ZDV�RQH�HLJKWK�LQFK�WKLFN�DQG�ZDV�QRW� WRXJKHQHG�� �)URP������RQZDUGV� WKH�GHIHQGDQWV�KDG�DSSUHFLDWHG� WKH�GDQJHU�RI�RQH�HLJKWK� LQFK�JODVV� LQ� GRRUV�� �7KH�SODLQWLII� FODLPHG� GDPDJHV� IRU� EUHDFK� RI� VWDWXWRU\� GXW\�XQGHU� V������ RI� WKH� (GXFDWLRQ� $FW� ����� DQG� UHJ� ��� RI� WKH� 6WDQGDUGV� IRU�6FKRRO�3UHPLVHV�5HJXODWLRQV�������LQ�WKDW�WKH�³FRQVWUXFWLRQ�DQG�SURSHUWLHV�RI�WKH�PDWHULDOV´��QDPHO\��WKH�JODVV�SDQHO��ZHUH�QRW�VXFK�WKDW�WKH�³VDIHW\�RI�WKH�RFFXSDQWV�VKDOO�EH�UHDVRQDEO\�DVVXUHG´�DV�UHTXLUHG�E\�UHJ����
,W�ZDV�KHOG�LQ�WKH�4XHHQ¶V�%HQFK�'LYLVLRQ�WKDW�WKH�GHIHQGDQWV�ZHUH�OLDEOH�LQ�GDPDJHV�EHFDXVH� ����DQ�DFWLRQ�OD\�IRU�EUHDFK�RI�VWDWXWRU\�GXW\�XQGHU�V������DQG�UHJ�����ZKLFK�LPSRVHG�DQ�DEVROXWH�GXW\�RI�ZKLFK�WKH�WHVW�RI�EUHDFK�ZDV�DQ�REMHFWLYH�WHVW��QDPHO\�� WKDW� WKHUH�ZRXOG�EH�EUHDFK�RI�GXW\� LI� VDIHW\�ZHUH�QRW� UHDVRQDEO\� DVVXUHG�� DQG�� RQ� WKH� IDFWV�� VDIHW\� KDG� QRW� EHHQ� UHDVRQDEO\�DVVXUHG��������RQ�WKH�IDFWV��QHJOLJHQFH�RQ�WKH�SDUW�RI�WKH�GHIHQGDQWV��RU�EUHDFK�RI�WKHLU�FRPPRQ�GXW\�RI�FDUH�XQGHU�WKH�2FFXSLHUV¶�/LDELOLW\�$FW�������V������ZDV�HVWDEOLVKHG�
3KLOOLSV�Y�%ULWDQQLD�+\JLHQLF�/DXQGU\ >����@���.%����
$� PRWRU� ORUU\�� EHLQJ� D� OLJKW� ORFRPRWLYH� ZLWKLQ� WKH� PHDQLQJ� RI� WKH�/RFRPRWLYHV�RQ�+LJKZD\V�$FW������DQG�D�PRWRU�FDU�ZLWKLQ� WKH�PHDQLQJ�RI�WKH�0RWRU� &DUV� �8VH� DQG�&RQVWUXFWLRQ��2UGHU� ������PDGH� XQGHU� V�� RI� WKH������$FW��ZDV�EHLQJ�GULYHQ�DORQJ�D�KLJKZD\���7KURXJK�QR�IDXOW�RI�LWV�RZQHUV�WKH�ORUU\�ZDV�LQ�VXFK�D�FRQGLWLRQ�DV�WR�FDXVH�GDQJHU�WR�SHUVRQV�RQ�WKH�ORUU\�LQ�WKDW�RQH�RI�LWV�D[OHV�ZDV�GHIHFWLYH���7KH�D[OH�EURNH��DQG�D�ZKHHO�FDPH�RII�DQG�GDPDJHG� DQRWKHU� YHKLFOH�� � 7KH� RZQHU� RI� WKH� GDPDJHG� YHKLFOH� EURXJKW� DQ�DFWLRQ�DJDLQVW�WKH�RZQHUV�RI�WKH�ORUU\�IRU�D�EUHDFK�RI�WKH�2UGHU��³7KH�PRWRU�FDU�DQG�DOO�WKH�ILWWLQJV�WKHUHRI�VKDOO�EH�LQ�VXFK�D�FRQGLWLRQ�DV�QRW�WR�FDXVH��RU�WR� EH� OLNHO\� WR� FDXVH�� GDQJHU� WR� DQ\� SHUVRQ� RQ� WKH� PRWRU� FDU� RU� RQ� DQ\�KLJKZD\�´��
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�WKDW�LW�ZDV�QRW�LQWHQGHG�E\�WKH�$FW�RU�WKH�2UGHU� WKDW� HYHU\� RQH� LQMXUHG� WKURXJK� D� EUHDFK� RI� WKH� 2UGHU� VKRXOG� KDYH� D�ULJKW� RI� DFWLRQ� IRU� GDPDJHV�� EXW� WKDW� WKH�GXW\� LPSRVHG� E\� WKH�2UGHU�ZDV� D�SXEOLF�GXW\�RQO\�WR�EH�HQIRUFHG�E\�WKH�SHQDOW\�LPSRVHG�IRU�D�EUHDFK�RI�LW��DQG�QRW� RWKHUZLVH�� � $WNLQ� /-� VWDWHG� WKDW� µWKH� REOLJDWLRQV� RI� WKRVH� ZKR� EULQJ�YHKLFOHV� XSRQ� KLJKZD\V�KDYH�EHHQ� DOUHDG\�ZHOO� SURYLGHG� IRU� DQG� UHJXODWHG�E\�WKH�FRPPRQ�ODZ¶�
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0F&DOO�Y�$EHOHV]�DQG�DQRWKHU >����@���4%����
7KH�SODLQWLII�ZDV D�WHQDQW�LQ�D�KRXVH�LQ�ZKLFK�WKHUH�ZHUH�RWKHU�WHQDQWV���7KH�KRXVH�ZDV�ERXJKW�E\�WKH�QHZ� ODQGORUGV�DW�DQ�DXFWLRQ� VDOH�ZLWKRXW� LW�KDYLQJ�EHHQ�VHHQ�E\�WKHP���7KH�ODQGORUGV¶�PDQDJHU�ZHQW�WR�VHH�WKH�KRXVH�DIWHU�WKH�JDV�ERDUG�KDG�FXW�RII�WKH�VXSSO\�RI�JDV�WR�WKH�KRXVH�EHFDXVH�WKH�ELOO�RZLQJ�E\�WKH� SUHYLRXV� RZQHUV� KDG� QRW� EHHQ� SDLG�� � 7KH� WZR� RWKHU� WHQDQWV� OHIW�� HDFK�RZLQJ�UHQW���7KH�JDV�VXSSO\�ZDV�QRW�UHVWRUHG�XQWLO�VL[�PRQWKV�ODWHU�DQG�IRU�D�WLPH� WKH� HOHFWULFLW\� DQG�ZDWHU� VXSSOLHV� WR� WKH�KRXVH�ZHUH� DOVR� FXW�RII� 7KH�WHQDQW��ZKR�GLG�QRW�DFFHSW�WKH�ODQGORUGV¶�RIIHU�RI�DOWHUQDWLYH�DFFRPPRGDWLRQ��FODLPHG�GDPDJHV�IRU�KDUDVVPHQW�EDVHG�VROHO\�RQ�EUHDFK�RI�V������RI�WKH�5HQW�$FW� ������ � 7KH� ODQGORUGV� DSSHDOHG�� FODLPLQJ� WKDW� V��� FUHDWHG� D� SXUHO\�FULPLQDO�RIIHQFH�DQG�JDYH�QR�FLYLO�ULJKW�WR�GDPDJHV�
,W�ZDV� KHOG� E\� WKH�&RXUW� RI�$SSHDO�� DOORZLQJ� WKH� DSSHDO�� WKDW� V������ RI� WKH�5HQW�$FW������SUHVHUYHG�WKH�H[LVWLQJ�DGHTXDWH�FLYLO�UHPHGLHV�IRU�KDUDVVPHQW�RI�D�UHVLGHQWLDO�RFFXSLHU�RI�SUHPLVHV�DQG�V������RI�WKH�$FW��ZKLFK�ZDV�FOHDUO\�D�SHQDO�SURYLVLRQ��GLG�QRW�FUHDWH�D�QHZ�VWDWXWRU\�FDXVH�RI�DFWLRQ�IRU�GDPDJHV�
3HU�FXULDP��WKH�QHFHVVDU\� LQWHQWLRQ�RQ�WKH�SDUW�RI� WKH�ODQGORUGV� WR�FDXVH�WKH�WHQDQW�WR�JLYH�XS�KLV�RFFXSDWLRQ�ZDV�QRW�SURYHG�VR�DV�WR�FRQVWLWXWH�DQ�RIIHQFH�XQGHU�V������RI�WKH�$FW�RI������
*URYHV�Y�/RUG�:LPERUQH >����@���4%����
7KH�SODLQWLII�ZDV�D�ER\�HPSOR\HG� LQ�WKH�VHUYLFH�RI�WKH�GHIHQGDQW���$PRQJVW�WKH�PDFKLQHU\�LQ�WKH�ZRUNV�ZDV�D�VWHDP�ZLQFK�ZLWK�UHYROYLQJ�FRJ�ZKHHOV��DW�ZKLFK� WKH� SODLQWLII� ZDV� HPSOR\HG�� � 7KHVH� FRJ�ZKHHOV� ZHUH� GDQJHURXV� WR� D�SHUVRQ�ZRUNLQJ�WKH�ZLQFK�XQOHVV�IHQFHG���7KHUH�ZDV�HYLGHQFH�WKDW�WKHUH�KDG�RULJLQDOO\� EHHQ� D� JXDUG� RU� IHQFH� WR� WKHVH� FRJ�ZKHHOV�� EXW� LW� KDG� IRU� VRPH�UHDVRQ� EHHQ� UHPRYHG�� DQG� WKHUH� KDG�EHHQ�QR� IHQFH� DW� WKH�ZKHHOV� ZKLOH� WKH�SODLQWLII ZDV�HPSOR\HG�DW�WKH�ZLQFK��D�SHULRG�RI�DERXW�VL[�PRQWKV���:KLOH�WKH�SODLQWLII�ZDV�VR�HPSOR\HG��KLV�ULJKW�DUP�KDG�EHHQ�FDXJKW�E\�WKH�FRJ�ZKHHOV��DQG�ZDV�VR�PXFK�LQMXUHG�WKDW�WKH�IRUHDUP�KDG�WR�EH�DPSXWDWHG�
,W� ZDV� KHOG� E\� WKH� &RXUW� RI� $SSHDO� WKDW� DQ� DFWLRQ� ZLOO� OLH� LQ� UHVSHFW� RI�SHUVRQDO� LQMXU\� RFFDVLRQHG� WR� D� ZRUNPDQ� HPSOR\HG� LQ� D� IDFWRU\� WKURXJK� D�EUHDFK�E\�KLV�HPSOR\HU��WKH�RFFXSLHU�RI� WKH�IDFWRU\��RI� WKH�GXW\� WR�PDLQWDLQ�IHQFLQJ�IRU�GDQJHURXV�PDFKLQHU\�LPSRVHG�E\�KLP�E\�V�����RI�WKH�)DFWRU\�DQG�:RUNVKRS�$FW��������7KH�GHIHQFH�RI�FRPPRQ�HPSOR\PHQW�LV�QRW�DSSOLFDEOH�LQ� D� FDVH� ZKHUH� LQMXU\� KDV� EHHQ� FDXVHG� WR� D� VHUYDQW� E\� WKH� EUHDFK� RI� DQ�DEVROXWH�GXW\�LPSRVHG�E\�VWDWXWH�XSRQ�KLV�PDVWHU�IRU�KLV�SURWHFWLRQ�
,VVD�Y�+DFNQH\�/%& >����@���$OO�(5����
6HH�DERYH�
0RQNV�Y�:DUEH\�DQG�RWKHUV >����@���.%���
7KH�SODLQWLII�FODLPHG�GDPDJHV� IRU�SHUVRQDO� LQMXULHV�VXVWDLQHG�E\�KLP�DV� WKH�UHVXOW� RI� D� FROOLVLRQ� EHWZHHQ� D�PRWRU� FRDFK�GULYHQ�E\�KLP� DQG�D�PRWRU� FDU�EHORQJLQJ�WR�WKH�GHIHQGDQW�:DUEH\���7KH�PRWRU�FDU�KDG�EHHQ�OHQW�E\�:DUEH\�WR� WKH� GHIHQGDQW� .QRZOHV� RQ� ZKRVH� EHKDOI� LW� ZDV� EHLQJ� GULYHQ� E\� WKH�GHIHQGDQW� 0D\�� QHJOLJHQWO\�� � :DUEH\�� WKH� RZQHU� RI� WKH� FDU�� ZDV� LQVXUHG�DJDLQVW� WKLUG� SDUW\� ULVNV�� EXW� QHLWKHU�.QRZOHV�QRU�0D\�ZDV� LQVXUHG� DJDLQVW�WKRVH�ULVNV���7KH�SODLQWLII�DOOHJHG�WKDW�WKH�GHIHQGDQW�:DUEH\�E\�SHUPLWWLQJ�WKH�FDU� WR� EH� XVHG� E\� .QRZOHV� DQG�PD\�� ZKHQ� QR� SROLF\� RI� LQVXUDQFH� ZDV� LQ�
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IRUFH�LQ�UHODWLRQ�WR�VXFK�XVHU��FRPPLWWHG�D�EUHDFK�RI�WKH�GXW\�LPSRVHG�E\�V���RI�WKH�5RDG�7UDIILF�$FW������
,W� ZDV� KHOG� E\� WKH�&RXUW� RI�$SSHDO� WKDW� WKH�RZQHU�RI� D�PRWRU� FDU�ZKR�� LQ�FRQWUDYHQWLRQ�RI�V������RI� WKH�5RDG�7UDIILF�$FW�������SHUPLWV�KLV�FDU� WR�EH�XVHG� E\� D� SHUVRQ� ZKR� LV� QRW� LQVXUHG� DJDLQVW� WKLUG� SDUW\� ULVNV�� LV� OLDEOH� LQ�GDPDJHV�WR�D�WKLUG�SDUW\�ZKR�KDV�EHHQ�LQMXUHG�E\�WKH�QHJOLJHQW�GULYLQJ�RI�WKH�XQLQVXUHG�SHUVRQ���,Q�VXFK�D�FDVH�WKH�REMHFW�DQG�SXUYLHZ�RI�WKH�$FW�VKRZ�WKDW�WKH�SHQDOWLHV�SUHVFULEHG�E\�V������ZHUH�QRW�LQWHQGHG�WR�EH�WKH�VROH�UHPHG\�IRU�D� EUHDFK� RI� WKH� RZQHU¶V� VWDWXWRU\� GXW\�� �:KHUH� D� SHUVRQ� XQLQVXUHG� DJDLQVW�WKLUG�SDUW\�ULVNV�LV�SHUPLWWHG�E\�WKH�RZQHU�WR�XVH�D�FDU��DQG�LQMXU\� LV�FDXVHG�E\�KLV�QHJOLJHQW�GULYLQJ�WR�D�WKLUG�SDUW\��WKH�ODWWHU�PD\��ZKHUH�WKH�XQLQVXUHG�SHUVRQ� LV�ZLWKRXW� PHDQV�� VXH� WKH�RZQHU�RI� WKH� FDU� GLUHFWO\� IRU� GDPDJHV� IRU�EUHDFK�RI�KLV�VWDWXWRU\�GXW\�DQG�QHHG�QRW�ILUVW�VXH�WKH�XQLQVXUHG�SHUVRQ�
5LFKDUGVRQ�Y�3LWW�6WDQOH\�DQG�RWKHUV >����@���$OO�(5����
7KH�SODLQWLII�VXIIHUHG�D�VHULRXV�LQMXU\�WR�KLV�KDQG�LQ�DQ�DFFLGHQW�DW�ZRUN��DQG�LQ�GXH�FRXUVH�REWDLQHG� MXGJPHQW�DJDLQVW�KLV� HPSOR\HUV��D� OLPLWHG�FRPSDQ\��IRU� EUHDFK� RI� WKH� )DFWRULHV� $FW� ������ ZLWK� GDPDJHV� WR� EH� DVVHVVHG�� � 7KH�FRPSDQ\� ZHQW� LQWR� OLTXLGDWLRQ� DQG� WKHUH� ZHUH� QR� DVVHWV� WR� VDWLVI\� WKH�SODLQWLII¶V�MXGJPHQW�� �7KH�FRPSDQ\�KDG�DOVR�IDLOHG�WR�LQVXUH�DJDLQVW�OLDELOLW\�DV� UHTXLUHG� XQGHU� WKH� (PSOR\HUV¶� /LDELOLW\� �&RPSXOVRU\� ,QVXUDQFH�� $FW��������%\�V��RI�WKDW�$FW�VXFK�D�IDLOXUH�ZDV�D�FULPLQDO�RIIHQFH�DQG�ZKHUH�VXFK�DQ�RIIHQFH�ZDV�FRPPLWWHG�E\�D�FRPSDQ\�ZLWK�WKH�FRQVHQW�RU�FRQQLYDQFH�RI��RU� IDFLOLWDWHG�E\�DQ\�QHJOHFW�RQ� WKH�SDUW�RI��DQ\�GLUHFWRU� RU� VHFUHWDU\� RI� WKH�FRPSDQ\��KH�ZDV�DOVR�JXLOW\�RI�WKDW�RIIHQFH���7KH�SODLQWLII�EURXJKW�DQ�DFWLRQ�DJDLQVW� WKH� GLUHFWRUV� DQG� VHFUHWDU\� RI� WKH� FRPSDQ\�� ZKRP� KH� DOOHJHG� KDG�FRPPLWWHG�DQ�RIIHQFH�XQGHU�V��RI�WKH������$FW��FODLPLQJ�DV�GDPDJHV�D�VXP�HTXDO�WR�WKH�VXP�ZKLFK�KH�ZRXOG�KDYH�UHFRYHUHG�DJDLQVW�WKH�FRPSDQ\�KDG�LW�EHHQ�SURSHUO\�LQVXUHG�
,W�ZDV� KHOG� LQ� WKH�&RXUW�RI�$SSHDO� �6LU� -RKQ�0HJDZ�GLVVHQWLQJ�� WKDW�RQ� LWV�WUXH� FRQVWUXFWLRQ�� WKH� �����$FW� GLG� QRW� FUHDWH� D� FLYLO� OLDELOLW\� DV� ZHOO� DV� D�FULPLQDO� OLDELOLW\� RQ� WKH� SDUW� RI� WKH� HPSOR\HU� IRU� IDLOXUH� WR� LQVXUH� DJDLQVW�OLDELOLW\� IRU�ERGLO\� LQMXU\�RU�GLVHDVH�VXVWDLQHG�E\�DQ�HPSOR\HH�LQ�WKH�FRXUVH�RI�HPSOR\PHQW��DQG�ZLWKRXW�WKH�FUHDWLRQ�RI�WKDW�SULPDU\�OLDELOLW\�WKH�GLUHFWRUV�RI� D� FRUSRUDWH�HPSOR\HU� KDG� QR�FLYLO� OLDELOLW\� WR�SD\�GDPDJHV� WR�DQ� LQMXUHG�HPSOR\HH�� � 0RUHRYHU�� WKHUH� ZDV� QR� QHHG� RU� SXUSRVH� LQ� FUHDWLQJ� DQ\� FLYLO�OLDELOLW\�IRU�IDLOXUH�WR�LQVXUH�IRU�WKH�EHQHILW�RI�WKH�LQMXUHG�HPSOR\HH�LQ�YLHZ�RI�WKH� OLDELOLWLHV� ZKLFK� DOUHDG\� H[LVWHG� IRU� EUHDFK� RI� WKH� FRPPRQ� ODZ� GXW\� RI�FDUH�RU�EUHDFK�RI�WKH�VWDWXWRU\�GXW\�XQGHU�WKH�)DFWRULHV�$FWV���,W�IROORZHG�WKDW�WKH�GHIHQGDQWV�KDG�QR�FLYLO�OLDELOLW\�WR�SD\�GDPDJHV�WR�WKH�SODLQWLII�LQ�UHVSHFW�RI� WKH� IDLOXUH� WR� LQVXUH�� ZKLFK� GLG� QR� PRUH� WKDQ� LQYROYH� WKH� SODLQWLII� LQ�HFRQRPLF�ORVV� QDPHO\�WKH�LQDELOLW\� WR�UHFRYHU�GDPDJHV�DQG�WKHUHE\�HQIRUFH�KLV�UHPHG\���0RQNV�Y�:DUEH\ >����@�$OO�(5�5HS�����GLVWLQJXLVKHG�
4XLQQ�Y�0F*LQW\ �������&XUUHQW�/DZ�<HDU�%RRN�����
4XLQQ� VRXJKW� GDPDJHV� IURP�0�� GLUHFWRU� RI� FRPSDQ\� /3�� � 4XLQQ� KDG� EHHQ�LQMXUHG�ZKLOH�ZRUNLQJ� IRU�/3�� EXW�DV�/3�KDG�QR�DVVHWV�DQG�ZHUH� XQLQVXUHG��4XLQQ�PDLQWDLQHG�WKDW� WKH�GLUHFWRUV�ZHUH�SHUVRQDOO\� OLDEOH�DV�D�FRQVHTXHQFH�RI� WKHLU� IDLOXUH� WR�DUUDQJH� LQVXUDQFH�DV� UHTXLUHG�E\� WKH�(PSOR\HUV¶�/LDELOLW\��&RPSXOVRU\� ,QVXUDQFH�� $FW� ������ � 7KH� VKHULII� DFFHSWHG� 0F*LQW\¶V�FRQWHQWLRQ�WKDW�QR�FLYLO�OLDELOLW\�DURVH���4XLQQ�DSSHDOHG�
,W�ZDV�KHOG�E\�WKH�6KHULII�3ULQFLSDO��DOORZLQJ�WKH�DSSHDO��WKDW�����WKH������$FW�KDG�EHHQ�GHVLJQHG� WR�SURWHFW�D�GLVWLQFW�FODVV�RI�SHUVRQV��QDPHO\�HPSOR\HHV��
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DQ\� LQFLGHQWDO� EHQHILW� WR� HPSOR\HUV� GLG� QRW� DIIHFW� WKDW� YLHZ��5LFKDUGVRQ� Y�3LWW�6WDQOH\ >����@�QRW�IROORZHG��DQG�����ZKLOH�V��RI�WKH������$FW�FUHDWHG�DQ�REOLJDWLRQ�RQ� WKH�SDUW�RI� WKH�FRPSDQ\�WR�LQVXUH��V��REOLJHG� WKH�RIILFHUV�RI�D�FRPSDQ\�WR�HQVXUH�WKDW�V��ZDV�FRPSOLHG�ZLWK�
$WNLQVRQ�Y�1HZFDVWOH�:DWHUZRUNV�&R ���������([��'�����
7KH�PHUH� IDFW� WKDW� WKH�EUHDFK�RI�D�SXEOLF�VWDWXWRU\�GXW\�KDV� FDXVHG�GDPDJH�GRHV�QRW�YHVW�D�ULJKW�RI�DFWLRQ�LQ�WKH�SHUVRQ�VXIIHULQJ�WKH�GDPDJH�DJDLQVW�WKH�SHUVRQ�JXLOW\� RI� WKH�EUHDFK��ZKHWKHU� WKH�EUHDFK�GRHV�RU�GRHV�QRW� JLYH� VXFK�ULJKW� RI� DFWLRQ�PXVW� GHSHQG�XSRQ� WKH� REMHFW� DQG� ODQJXDJH� RI� WKH� SDUWLFXODU�VWDWXWH�
%\� WKH� :DWHUZRUNV� &ODXVHV� $FW� ����� WKH� XQGHUWDNHUV� DUH�� ���� WR� IL[� DQG�PDLQWDLQ� ILUH�SOXJV�� ���� WR� IXUQLVK� WR� WKH� WRZQ� FRPPLVVLRQHUV� D� VXIILFLHQW�VXSSO\�RI�ZDWHU� IRU�FHUWDLQ�SXEOLF�SXUSRVHV������WR�NHHS�WKHLU�SLSHV�WR�ZKLFK�ILUH�SOXJV�DUH�IL[HG�DW�DOO�WLPHV�FKDUJHG�ZLWK�ZDWHU�DW�D�FHUWDLQ�SUHVVXUH��DQG�WR�DOORZ�DOO�SHUVRQV�DW�DOO�WLPHV�WR�XVH�WKH�VDPH�IRU�H[WLQJXLVKLQJ�ILUH�ZLWKRXW�FRPSHQVDWLRQ��DQG�����WR�VXSSO\�WR�HYHU\�RZQHU�RU�RFFXSLHU�RI�DQ\�GZHOOLQJ�KRXVH�� KDYLQJ�SDLG�RU� WHQGHUHG� WKH�ZDWHU�UDWH�� VXIILFLHQW�ZDWHU� IRU� GRPHVWLF�SXUSRVHV�� � %\� V��� D� SHQDOW\� RI� ���� �UHFRYHUDEOH� VXPPDULO\� EHIRUH� WZR�MXVWLFHV��ZKR�PD\�DZDUG�QRW�PRUH� WKDQ�KDOI�WKH�SHQDOW\�WR�WKH�LQIRUPHU��DQG�DUH� WR� JLYH� WKH� UHPDLQGHU� WR� WKH� RYHUVHHUV� RI� WKH� SDULVK�� LV� LPSRVHG� RQ� WKH�XQGHUWDNHUV�IRU�WKH�QHJOHFW�RI�HDFK�RI�WKH�DERYH�GXWLHV��DQG�IRU�WKH�QHJOHFW�RI����� DQG� ���� WKH\� DUH� IXUWKHU� WR� IRUIHLW� WR� WKH� FRPPLVVLRQHUV RU� UDWHSD\HUV� D�SHQDOW\�RI���V��D�GD\��IRU�HDFK�GD\�GXULQJ�ZKLFK�VXFK�QHJOHFW�FRQWLQXHV�DIWHU�QRWLFH�LQ�ZULWLQJ�RI�QRQ�VXSSO\�
7KH�SODLQWLII�EURXJKW�DQ�DFWLRQ� IRU� GDPDJHV� DJDLQVW�D�ZDWHUZRUNV� FRPSDQ\�IRU� QRW� NHHSLQJ� WKHLU� SLSHV� FKDUJHG� DV� UHTXLUHG� E\� WKH $FW�� ZKHUHE\� KLV�SUHPLVHV��VLWXDWHG�ZLWKLQ�WKH�OLPLWV�RI�WKH�'HIHQGDQWV¶�$FW��ZHUH�EXUQW�GRZQ�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�([FKHTXHU�&KDPEHU��UHYHUVLQJ�WKH�GHFLVLRQ�RI�WKH�&RXUW�RI�([FKHTXHU��� WKDW� WKH�VWDWXWH�JDYH�QR�ULJKW�RI�DFWLRQ� WR�WKH�SODLQWLII���7KH� FRXUW� UHJDUGHG� LW� DV� VWDUWOLQJ� WKDW� WKH� ZDWHU� FRPSDQ\� VKRXOG� YLUWXDOO\�EHFRPH� LQVXUHUV� RI� WKH� VDIHW\� IURP� ILUH�� VR� IDU� DV� ZDWHU� FDQ� SURGXFH� WKDW�VDIHW\��RI�DOO�WKH�KRXVHV�LQ�WKH�GLVWULFW�
5HDG�Y�&UR\GRQ�&RUSRUDWLRQ >����@���$OO�(5����
7KH� GHIHQGDQW� FRUSRUDWLRQ� RZQHG� DQG� PDLQWDLQHG� WZR� ZDWHU� ZHOOV� IRU� WKH�SXUSRVH�RI� VXSSO\LQJ�ZDWHU� WR� UHVLGHQWV�RI� WKH�ERURXJK�� �7KH�DGXOW�SODLQWLII�ZDV�D�UDWHSD\HU�LQ�WKH�ERURXJK��DQG�WKH�LQIDQW�SODLQWLII��KLV�GDXJKWHU��UHVLGHG�ZLWK� KLP� LQ� WKH� KRXVH� LQ� UHVSHFW� RI� ZKLFK� KH� SDLG� WKH� ZDWHU� UDWH�� � ,W� ZDV�DGPLWWHG�WKDW��DV�D�UHVXOW�RI�GULQNLQJ�ZDWHU�VXSSOLHG�IURP�RQH�RI�WKH�ZHOOV��WKH�LQIDQW�SODLQWLII� FRQWUDFWHG� W\SKRLG�� �7KH�LQIDQW�SODLQWLII� FODLPHG�GDPDJHV� LQ�UHVSHFW�RI�KHU� LOOQHVV��DQG� WKH�DGXOW�SODLQWLII�FODLPHG�FHUWDLQ�VSHFLDO�GDPDJH�LQFXUUHG�LQ�FRQVHTXHQFH�RI�WKDW�LOOQHVV���,W�ZDV� IRXQG�XSRQ� WKH�IDFWV�WKDW�WKH�GHIHQGDQWV�KDG� QRW� EHHQ�QHJOLJHQW� LQ� WKH� VHOHFWLRQ� RI� WKH�JDWKHULQJ�JURXQG��QRU� LQ� WKH�VHOHFWLRQ�DQG�VXSHUYLVLRQ�RI� LWV�ZRUNPHQ��EXW� WKDW� WKH\�KDG�EHHQ�QHJOLJHQW� LQ WKDW�� GXULQJ� WKH� FDUU\LQJ� RXW� RI� FHUWDLQ� ZRUN� DW� WKH� ZHOO��SUHFDXWLRQV�LQ�WKH�IRUP�RI�FRQWLQXDO�DQDO\VLV�RI�WKH�ZDWHU�� VHDUFKLQJ�LQTXLU\�LQWR� WKH� DQWHFHGHQWV� RI� WKH�ZRUNPHQ�� DQG� LQFHVVDQW� VXSHUYLVLRQ� RYHU� WKHP��ZHUH�QRW�WDNHQ���7KH�SODLQWLIIV�FRQWHQGHG��LQWHU�DOLD������WKDW�WKH�IDLOXUH��RQ�WKH�SDUW� RI� WKH� GHIHQGDQW� FRUSRUDWLRQ�� WR� VXSSO\� SXUH� DQG� ZKROHVRPH� ZDWHU��DPRXQWHG� WR� FRPPRQ� ODZ� QHJOLJHQFH�� ���� WKDW� WKHUH�ZDV� D� FRQWUDFW� IRU� WKH�VDOH� RI� JRRGV� � QDPHO\��ZDWHU� � DQG� WKDW� WKHUH�ZDV� D� EUHDFK�RI� WKH� LPSOLHG�ZDUUDQW\�FRQWDLQHG�LQ�WKH�6DOH�RI�*RRGV�$FW�������V��������WKDW�WKHUH�ZDV�D�
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EUHDFK�RI�FRQWUDFW�IRU�WKH�UHQGHULQJ�RI�VHUYLFHV�± QDPHO\��WKH�VXSSO\�RI�ZDWHU�± ZKLFK�LQFOXGHG�DQ�LPSOLHG�ZDUUDQW\�VLPLODU�WR�WKDW�FRQWDLQHG�LQ�WKH�6DOH�RI�*RRGV�$FW�������V��� DQG�����WKDW�WKH�GHIHQGDQWV�ZHUH�JXLOW\�RI�EUHDFKHV�RI�WKHLU�VWDWXWRU\�GXW\�XQGHU�WKH�:DWHUZRUNV�&ODXVHV�$FW�������V����DQG�XQGHU�WKH�3XEOLF�+HDOWK�$FW�������VV���������
,W�ZDV� KHOG� LQ� WKH�.LQJ¶V�%HQFK�'LYLVLRQ�� ���� WKH�GHIHQGDQWV�ZHUH� JXLOW\�RI�QHJOLJHQFH� DW� FRPPRQ� ODZ�� � ���� ZKHUH� RQH� SHUVRQ� LV� E\� VWDWXWH� ERXQG� WR�VXSSO\� ZDWHU� DQG� DQRWKHU� LV� HQWLWOHG� WR� UHFHLYH� LW�� WKHUH� LV� QR� FRQWUDFWXDO�UHODWLRQVKLS� EHWZHHQ� WKHVH� WZR�SHUVRQV�� DOWKRXJK� WKH� ULJKWV� DQG�REOLJDWLRQV�DULVLQJ�RXW�RI�D�VWDWXWRU\�SURYLVLRQ�PD\�EH�VLPLODU�WR��RU�LGHQWLFDO�ZLWK��WKRVH�DULVLQJ�RXW�RI�RUGLQDU\�FRQWUDFW�������WKH�GHIHQGDQWV�ZHUH�JXLOW\�RI�D�EUHDFK�RI�VWDWXWRU\�GXW\�XQGHU�WKH�:DWHUZRUNV�&ODXVHV�$FW�������V����EXW�WKDW�EUHDFK�FRQIHUUHG� D� ULJKW� RI� DFWLRQ� XSRQ� D� UDWHSD\HU� RQO\�� DQG� QRW� XSRQ� SHUVRQV�UHVLGHQW�LQ�KLV�KRXVHKROG���7KLV�UHPHG\�ZDV��WKHUHIRUH��FRQILQHG�WR�WKH�DGXOW�SODLQWLII�������DOWKRXJK�WKH�:DWHUZRUNV�&ODXVHV�$FW������SURYLGHV�D�SHQDOW\�IRU�D�EUHDFK�RI�D�VWDWXWRU\�GXW\��XSRQ�WKH�SURSHU�FRQVWUXFWLRQ�RI�WKDW�$FW��WKLV�LV�QRW�DQ H[FOXVLYH�UHPHG\��DQG�DQ�DFWLRQ�IRU�GDPDJHV�FDQ�DOVR�EH�EURXJKW�LQ�UHVSHFW�RI�D�EUHDFK�RI�WKDW�GXW\�
>(GLWRULDO� 1RWH�� � 7KH� FRPPRQ� ODZ� SULQFLSOHV� DIIHFWLQJ� ZDWHU� VXSSO\� ZHUH�UHFHQWO\�EHIRUH� WKH�&RXUW�RI�$SSHDO� LQ�%DUQHV�Y� ,UZHOO�9DOOH\�:DWHU�%RDUG>����@���$OO�(5������DQG�WKH�GHFLVLRQ�KHUH�DSSOLHV�WKRVH�SULQFLSOHV�LQ�PXFK�WKH�VDPH�ZD\�DV�WKH�&RXUW�RI�$SSHDO�WKHUH�DSSOLHG�WKHP�@
&OHJJ�3DUNLQVRQ�	�&R�Y�(DUE\�*DV�&R >����@���4%����
7KH� SODLQWLIIV� FODLPHG� ���� GDPDJHV� IURP� WKH� GHIHQGDQWV� IRU� EUHDFK� RI�FRQWUDFW� WR� VXSSO\� JDV� FRQWLQXRXVO\� DV� UHTXLUHG� E\� WKH� SODLQWLIIV�� DQG� LQ�DFFRUGDQFH�ZLWK� WKH�(DUE\� DQG�7KRUQWRQ�*DV�2UGHU� ������ DOOHJLQJ� WKDW� RQ�FHUWDLQ�GD\V�QR�JDV�KDG�EHHQ�VXSSOLHG��DQG�RQ�RWKHU�GD\V�RQO\�D�GHILFLHQW�DQG�LPSXUH� VXSSO\� DW� OHVV� WKDQ� WKH� SUHVFULEHG� SUHVVXUH� KDG� EHHQ� JLYHQ���$OWHUQDWLYHO\�� WKH� SODLQWLIIV� FODLPHG� GDPDJHV� IRU� EUHDFK� RI� WKH� GHIHQGDQWV¶�VWDWXWRU\�GXWLHV�XQGHU� WKH�(DUE\�DQG�7KRUQWRQ�*DV�2UGHU�������DQG�WKH�$FW�FRQILUPLQJ� WKH� VDPH�� DQG� XQGHU� WKH� *DVZRUNV� &ODXVHV� $FW� ������ � 7KH�SODLQWLIIV� KDG� WDNHQ� DQG� SDLG� IRU� D� VXSSO\� RI� JDV� IURP� WKH� GHIHQGDQWV�� EXW�WKHUH�ZDV�QR�ZULWWHQ�RU�H[SUHVV�FRQWUDFW�EHWZHHQ�WKHP�
,W�ZDV�KHOG�LQ�WKH�4XHHQ¶V�%HQFK�'LYLVLRQ��RQ�DSSHDO�IURP�WKH�FRXQW\�FRXUW��WKDW�DQ�DFWLRQ�ZLOO�QRW�OLH�DJDLQVW�D�JDV�FRPSDQ\��WR�ZKLFK�WKH�SURYLVLRQV�RI�WKH�*DVZRUNV�&ODXVHV�$FW������DSSO\��IRU�GDPDJHV�VXVWDLQHG�E\�D�FRQVXPHU�E\�UHDVRQ�RI�WKHLU�IDLOXUH�WR�JLYH�KLP�D�VXSSO\�RI�JDV�VXIILFLHQW�LQ�DPRXQW�DQG�LQ�SXULW\�WR�VDWLVI\�WKH�UHTXLUHPHQWV�RI�WKH�$FW���7KH�FRQVXPHU¶V�RQO\�UHPHG\�LV�WR SURFHHG�IRU�SHQDOWLHV�XQGHU�V���RI�WKH�$FW��ZKLFK�SURYLGHG�IRU�D�ILQH�RI���V�IRU�HDFK�GD\�RI�QRQ�VXSSO\�DQG�D�ILQH�QRW�H[FHHGLQJ�����IRU�JDV�VXSSOLHG�XQGHU�OHVV�SUHVVXUH��RI�OHVV�LOOXPLQDWLQJ�SRZHU��RU�RI�OHVV�SXULW\�WKDQ�LW�RXJKW�WR�EH�DFFRUGLQJ�WR�WKH�SURYLVLRQV�RI�WKH�$FW��
:LOOV� -�� VWDWHG�� ³,Q� P\� RSLQLRQ� WKLV� LV� RQH� RI� WKRVH� FDVHV� LQ� ZKLFK� WKH�SULQFLSOH� DSSOLHV�� WKDW�� ZKHUH� D� GXW\� LV� FUHDWHG� E\� VWDWXWH�ZKLFK� DIIHFWV� WKH�SXEOLF� DV� WKH� SXEOLF�� WKH� SURSHU� UHPHG\� LI� WKH� GXW\� LV� QRW� SHUIRUPHG� LV� WR�LQGLFW�RU� WDNH�SURFHHGLQJV�SURYLGHG�E\� WKH� VWDWXWH�� �:KHQ� ODUJH�QXPEHUV�RI�SHRSOH�DUH�VXSSOLHG�ZLWK�JDV��WKH�XQGHUWDNHUV�PLJKW�VSHHGLO\�EH�UXLQHG�LI�DQ\�RQH�FRXOG�EULQJ�DQ�DFWLRQ�RI�WKLV�NLQG�DJDLQVW�WKHP���,W�VHHPV�WR�PH�WKDW��XSRQ�WKH�DERYH�SULQFLSOH��DQ�DFWLRQ RI�WKLV�NLQG�FDQQRW�EH�PDLQWDLQHG�´
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%(1(),7�2)�$�&/$66
6RORPRQV�Y�*HUW]HQVWHLQ�/WG�DQG�RWKHUV >����@���$OO�(5����
7KH� SODLQWLII� ZDV� HPSOR\HG� E\� D� PDQXIDFWXULQJ� IXUULHU� ZKR� RFFXSLHG�SUHPLVHV� RQ� WKH� VHFRQG� IORRU� RI� D� EXLOGLQJ�� � 7KH� VHFRQG� GHIHQGDQWV�� ZKR�ZHUH�WKH�OHVVHHV�RI� WKH�ZKROH�EXLOGLQJ�XQGHU�WKH�KHDG�OHDVH��KDG�PRUWJDJHG�WKHLU� LQWHUHVW� LQ� WKH� SUHPLVHV� WR� D� EXLOGLQJ� VRFLHW\� E\� D� PRUWJDJH� ZKLFK�LQFRUSRUDWHG� WKH�VWDWXWRU\�SRZHU� WR�DSSRLQW�D� UHFHLYHU�� �7KH�WKLUG�GHIHQGDQW�ZDV�D�UHFHLYHU�DSSRLQWHG�E\ WKH�VRFLHW\�XQGHU�WKH�PRUWJDJH��DQG�DV�VXFK�ZDV�WKH� DJHQW� RI� WKH� VHFRQG� GHIHQGDQWV�� � 7KH� WKLUG� GHIHQGDQW� KDG� DSSRLQWHG� D�PDQDJHU�RI�WKH�SUHPLVHV���$�ILUH�EURNH�RXW�RQ�WKH�SUHPLVHV�DQG�WKH�SODLQWLII��ZKR�ZDV�RQ�WKH�WKLUG�IORRU��EHLQJ�XQDEOH�WR�HVFDSH�E\�WKH�VWDLUV��FOLPEHG�RXW�RI�D�ZLQGRZ�DW�WKH�EDFN�RI�WKH�SUHPLVHV�DQG�ZDV�LQMXUHG���$W�WKH�WLPH�RI�WKH�ILUH�D�ODGGHU�EHORZ�D�WUDS�GRRU�OHDGLQJ�WR�WKH�URRI�RI�WKH�SUHPLVHV�ZDV�QRW�LQ�SRVLWLRQ�DQG�ZDV� O\LQJ�LQ�D�SDVVDJH�ZD\�RQ�WKH�WKLUG�IORRU���,Q�DQ�DFWLRQ�IRU�QHJOLJHQFH� DQG� EUHDFK� RI� WKH� VWDWXWRU\� GXW\� LPSRVHG� E\� V������� RI� WKH�/RQGRQ� %XLOGLQJ� $FWV� �$PHQGPHQW�� $FW� ����� RQ� RZQHUV� RI� SUHPLVHV� WR�PDLQWDLQ�PHDQV�RI�HVFDSH�IURP�ILUH� LQ�JRRG�FRQGLWLRQ�DQG�HIILFLHQW�ZRUNLQJ�RUGHU�WKH�SODLQWLII�FRQWHQGHG�WKDW�WKH�WKLUG GHIHQGDQW�ZDV�WKH�³RZQHU´�RI�WKH�SUHPLVHV�ZLWKLQ�WKDW�VXE�VHFWLRQ�
$V� UHJDUGV� WKH� OLDELOLW\� RI� WKH� WKLUG� GHIHQGDQW�� LW� ZDV� KHOG� E\� WKH�&RXUW� RI�$SSHDO�� ���� WKH� WKLUG�GHIHQGDQW��EHLQJ�DQ�DJHQW��ZDV� QRW� WKH�³RZQHU´�RI� WKH�SUHPLVHV� ZLWKLQ� V������� RI� WKH� $FW RI� ������ DV� WKH� GHILQLWLRQ� RI� ³RZQHU´�DSSOLFDEOH�IRU�WKH�SXUSRVHV�RI�WKDW�HQDFWPHQW�ZDV�WKH�GHILQLWLRQ�SUHVFULEHG�E\�V��RI�WKH�/RQGRQ�%XLOGLQJ�$FW�������ZKLFK�GLG�QRW�H[WHQG�WR�DJHQWV��DQG�ZDV�QRW�WKDW�SUHVFULEHG�E\�V������RI�WKH�$FW�RI������ZKLFK�GLG�LQFOXGH�DQ�DJHQW��WKH� WKLUG� GHIHQGDQW� ZDV� QRW�� WKHUHIRUH�� OLDEOH� WR� PDLQWDLQ� PHDQV� RI� HVFDSH�IURP�ILUH�LQ�JRRG�FRQGLWLRQ�DQG�HIILFLHQW�ZRUNLQJ�RUGHU�ZLWKLQ�V�������RI�WKH�$FW� RI� ������ � ���� WKH�SODLQWLII� KDG� IDLOHG� WR� VKRZ� WKDW� WKH�PHDQV� RI� HVFDSH�IURP�ILUH�ZHUH�QRW�LQ�JRRG�FRQGLWLRQ�RU�HIILFLHQW�ZRUNLQJ�RUGHU�DQG��DOWKRXJK�WKH� HIILFLHQF\� RI� WKH�PHDQV� RI� HVFDSH�PLJKW� KDYH� EHHQ� LPSDLUHG�� WKH� WKLUG�GHIHQGDQW�� ZKHWKHU� GLUHFWO\� RU� EHFDXVH� RI� WKH� LQDFWLRQ� RI� WKH� PDQDJHU�DSSRLQWHG�E\�KLP��ZDV� QRW� UHVSRQVLEOH� IRU� VXFK LPSDLUPHQW�� DQG�� WKHUHIRUH��WKH�SODLQWLII�IDLOHG�WR�HVWDEOLVK�DQ\�EUHDFK�RI�V�������RI�WKH�$FW�RI������
,W�ZDV�KHOG�IXUWKHU��6RPHUYHOO�/-�GLVVHQWLQJ��WKDW�WKH�GXW\�LPSRVHG�E\�V����WR�NHHS�DQG�PDLQWDLQ�PHDQV�RI�HVFDSH�LQ�FDVH�RI�ILUH�ZDV�LPSRVHG�SULQFLSDOO\�IRU� WKH� EHQHILW� RI� D� SDUWLFXODU�� DVFHUWDLQDEOH� FODVV�� QDPHO\�� SHUVRQV� LQ� WKH�EXLOGLQJ��DQG�WKRVH�SHUVRQV�KDG�D�ULJKW�RI�DFWLRQ�IRU�D�EUHDFK�RI�VWDWXWRU\�GXW\�QRWZLWKVWDQGLQJ�WKDW�SHQDOWLHV�ZHUH�DOVR�LPSRVHG�IRU�VXFK�EUHDFKHV�
*URYHV�Y�/RUG�:LPERUQH >����@���4%�����DSSOLHG�
/RQGRQ�3DVVHQJHU�7UDQVSRUW�%RDUG�Y�8SVRQ >����@�$OO�(5���
7KH�3HGHVWULDQ�&URVVLQJ�3ODFHV� �7UDIILF��5HJXODWLRQV������� UHJ����SURYLGHV��³7KH�GULYHU�RI�HYHU\�YHKLFOH�DSSURDFKLQJ�D�FURVVLQJ�VKDOO��XQOHVV�KH�FDQ�VHH�WKDW�WKHUH�LV�QR�IRRW�SDVVHQJHU�WKHUHRQ��SURFHHG�DW�VXFK�D�VSHHG�DV�WR�EH�DEOH�LI� QHFHVVDU\� WR� VWRS� EHIRUH� UHDFKLQJ� VXFK� FURVVLQJ�´� � $� SHGHVWULDQ� ZDV�NQRFNHG�GRZQ�E\�DQ�RPQLEXV�ZKLOH�RQ�D�SHGHVWULDQ�FURVVLQJ�FRQWUROOHG�E\�WUDIILF�OLJKWV���7KH�OLJKWV�ZHUH�LQ�IDYRXU�RI�WKH�RPQLEXV�GULYHU��EXW�KLV�YLHZ�RI�WKH�FURVVLQJ�ZDV�PDVNHG�E\�D�VWDWLRQDU\�WD[L�FDE�ZKLFK�ZDV�GUDZQ�XS�DW�WKH�NHUE�RQ�WKH�FURVVLQJ���:KHQ�WKH�RPQLEXV�EHFDPH�VWDWLRQDU\��LWV�IURQW�ZKHHOV�ZHUH�RQ�WKH�FURVVLQJ�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW�D�FURVVLQJ�FRQWUROOHG�E\�OLJKWV�GLG�QRW�FHDVH�WR�EH�³D�FURVVLQJ´�ZLWKLQ�WKH�PHDQLQJ�RI�UHJ���HYHQ�ZKHQ�D�JUHHQ�OLJKW�
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ZDV�EHLQJ�VKRZQ�WR�RQ�FRPLQJ�WUDIILF��DQG��WKHUHIRUH��DV�WKH�RPQLEXV�GULYHU�ZDV�SUHYHQWHG�E\� WKH�VWDWLRQDU\� WD[L�FDE� IURP� VHHLQJ� WKDW� WKHUH�ZDV� QR�IRRW�SDVVHQJHU�RQ�WKH�FURVVLQJ��DQG��QHYHUWKHOHVV��DSSURDFKHG�DW�VXFK�D�VSHHG�WKDW�KH�FRXOG�QRW�VWRS�EHIRUH�UHDFKLQJ� WKH�FURVVLQJ��KH�ZDV�JXLOW\�RI�D�EUHDFK�RI�UHJ� ��� DQG� WKH� EUHDFK� ZDV� D� FRQWULEXWLQJ� FDXVH� RI� WKH� DFFLGHQW�� � 7KH�SHGHVWULDQ¶V� FRQWULEXWRU\� QHJOLJHQFH� GLG� QRW� DGHHP� WKH� GULYHU¶V� IDLOXUH� WR�REH\� WKH� UHJXODWLRQ�� EXW�� XQGHU� WKH� /DZ�5HIRUP� �&RQWULEXWRU\�1HJOLJHQFH��$FW� ������ V������ PHUHO\� UHGXFHG� WKH� DPRXQW� ZKLFK� WKH� SHGHVWULDQ� ZDV�HQWLWOHG�WR�UHFRYHU�
&XWOHU�Y�:DQGVZRUWK�6WDGLXP�/WG >����@���$OO�(5����
6HH�DERYH�
38%/,&�5,*+76
/RQKUR�/WG�Y�6KHOO�3HWUROHXP�&R�/WG >����@���$OO�(5����
6HH�/DZ�5HSRUW�

%5($&+�2)�67$78725<�'87<�$1'�1(*/,*(1&(
/RFKJHOOH\�,URQ�	�&RDO�&R�Y�0¶0XOODQ >����@�$&��
7KH� SXUVXHU� LQ� DQ� DFWLRQ� XQGHU� WKH� &RPPRQ� /DZ� RI� 6FRWODQG� FODLPHG�GDPDJHV� IRU� WKH� GHDWK� RI� KLV� VRQ�� D�PLQHU� ODWHO\� LQ� WKH� HPSOR\PHQW� RI� WKH�GHIHQGHUV���7KH�SXUVXHU�DYHUUHG�WKDW��LQ�EUHDFK�RI�V���RI�WKH�&RDO�0LQHV�$FW������� ZKLFK� SURYLGHV� WKDW� WKH� URRI� RI� HYHU\� ZRUNLQJ� SODFH� VKDOO� EH� PDGH�VHFXUH�DQG�WKDW�D�SHUVRQ�VKDOO�QRW��ZLWK�DQ�LPPDWHULDO�H[FHSWLRQ��ZRUN�LQ�DQ\�ZRUNLQJ�SODFH�ZKLFK�LV�QRW�VR�PDGH�VHFXUH��KLV�VRQ�ZDV�RUGHUHG�RU�SHUPLWWHG�WR�ZRUN� LQ� D�ZRUNLQJ� SODFH�ZKHUH� WKH� URRI� KDG� QRW� EHHQ�PDGH� VHFXUH�� DQG�WKDW�� ZKLOH� KH� ZDV� WKHUH� DW� ZRUN�� SDUW� RI� WKH� URRI� IHOO� DQG� NLOOHG� KLP�� �%\�V������ RI� WKH�:RUNPHQ¶V� &RPSHQVDWLRQ� $FW� ������ ³:KHQ� WKH� LQMXU\� ZDV�FDXVHG�E\� WKH�SHUVRQDO�QHJOLJHQFH�RU�ZLOIXO� DFW�RI� WKH�HPSOR\HU�RU�RI�VRPH�SHUVRQ� IRU�ZKRVH�DFW�RU�GHIDXOW� WKH�HPSOR\HU� LV� UHVSRQVLEOH�� QRWKLQJ� LQ� WKLV�$FW� VKDOO� DIIHFW� DQ\� FLYLO� OLDELOLW\� RI� WKH� HPSOR\HU�� EXW� LQ� WKDW� FDVH� WKH�ZRUNPDQ�PD\��DW�KLV�RSWLRQ��HLWKHU�FODLP�FRPSHQVDWLRQ�XQGHU�WKLV�$FW�RU�WDNH�SURFHHGLQJV�LQGHSHQGHQWO\�RI�WKLV�$FW�«´�
,W�ZDV� KHOG�E\� WKH�+RXVH�RI�/RUGV� WKDW� WKHVH�DYHUPHQWV� GLVFORVHG�D�FDVH�RI�³SHUVRQDO�QHJOLJHQFH�RI� WKH�HPSOR\HUV´�ZLWKLQ� WKH�PHDQLQJ�RI�V������RI� WKH�:RUNPHQ¶V�&RPSHQVDWLRQ�$FW�������DQG�WKDW�WKH�DFWLRQ�ZDV�FRPSHWHQW���
/RUG� $WNLQ� VWDWHG�� DW� S��� ³«� ,� ILQG� WKH� UHVXOW� WR� EH� WKDW� WKH� HPSOR\HU� LV�DOOHJHG�WR�KDYH�FRPPLWWHG�D�EUHDFK�RI�D GXW\�RZHG�E\�KLP�WR�KLV�VHUYDQW� WR�WDNH� D� SDUWLFXODU� SUHFDXWLRQ� �QDPHO\�� VXSSRUW� RI� WKH� URRI�� IRU� KLV� VHUYDQW¶V�VDIHW\� ZKHUHE\� WKH� VHUYDQW� ZDV� LQMXUHG�� � ,Q� P\� RSLQLRQ� WKDW� VWDWH� RI� IDFWV�FRQVWLWXWHV�QHJOLJHQFH�RI� WKH�HPSOR\HU�� DQG�,�DP�XQDEOH� WR�FRQFHLYH�RI�DQ\�DFFXUDWH� GHILQLWLRQ� RI� QHJOLJHQFH� ZKLFK� FRXOG� H[FOXGH� LW�� � $OO� WKDW� LV�QHFHVVDU\�WR�VKRZ�LV�D�GXW\�WR�WDNH�FDUH�WR�DYRLG�LQMXULQJ��DQG�LI�WKH�SDUWLFXODU�FDUH�WR�EH�WDNHQ�LV�SUHVFULEHG�E\�VWDWXWH��DQG�WKH�GXW\�WR�WKH�LQMXUHG�SHUVRQ�WR�WDNH�WKH�FDUH�LV�OLNHZLVH�LPSRVHG�E\�VWDWXWH��DQG�WKH�EUHDFK�LV�SURYHG��DOO�WKH�HVVHQWLDOV�RI�QHJOLJHQFH�DUH�SUHVHQW���,�FDQQRW�WKLQN�WKDW�WKH�WUXH�SRVLWLRQ�LV��DV�DSSHDUV�WR�EH�VXJJHVWHG�� WKDW� LQ�VXFK�FDVHV�QHJOLJHQFH�RQO\�H[LVWV�ZKHUH� WKH�WULEXQDO� RI� IDFW� DJUHHV� ZLWK� WKH� /HJLVODWXUH� WKDW� WKH� SUHFDXWLRQ� LV� RQH� WKDW�RXJKW�WR�EH�WDNHQ���7KH�YHU\�REMHFW�RI�WKH�OHJLVODWLRQ�LV�WR�SXW�WKDW�SDUWLFXODU�SUHFDXWLRQ�EH\RQG�FRQWURYHUV\�´
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7+(�$0%,7�2)�7+(�67$787(
&KLSFKDVH�Y�%ULWLVK�7LWDQ�3URGXFWV >����@���$OO�(5����
7KH� SODLQWLII� ZDV� D� SDLQWHU� HPSOR\HG� DW� WKH� GHIHQGDQWV¶� IDFWRU\�� � +H� ZDV�ZRUNLQJ�ZLWK� D� EXFNHW� RI� SDLQW�RQ� D� VWDJLQJ�ZKLFK� KH� KDG� KLPVHOI� HUHFWHG��FRQVLVWLQJ�RI�WZR�SDLUV�RI�VWHSV�DQG�D�QLQH�LQFK�SODQN���7KH�SODQN�ZDV�VL[�IHHW�DERYH�WKH�JURXQG��KDG� LW�EHHQ�VL[� IHHW�VL[�LQFKHV�DERYH�WKH�JURXQG�LW�ZRXOG�KDYH� EHHQ� QHFHVVDU\�� SXUVXDQW� WR� UHJ� ���F�� RI� WKH�%XLOGLQJ� �6DIHW\��+HDOWK�DQG�:HOIDUH��5HJXODWLRQV������WR�KDYH�KDG�VWDJLQJ�RI�D�ZLGWK�RI�QRW�OHVV�WKDQ�WKLUW\�IRXU� LQFKHV�� �7KH�SODLQWLII� IHOO� IURP� WKH� VWDJLQJ� DQG�ZDV� LQMXUHG�� �+H�FODLPHG� DJDLQVW� WKH� GHIHQGDQWV� GDPDJHV� IRU� QHJOLJHQFH� DW� FRPPRQ� ODZ��FRQWHQGLQJ� WKDW�� DOWKRXJK� WKH� UHJXODWLRQ� GLG� QRW� DSSO\�� WKH� UHTXLUHPHQWV� RI�WKH� UHJXODWLRQ� ZHUH� D� JXLGH� WR� WKH� VWDQGDUG� RI� FDUH� ZKLFK� OD\� RQ� WKH�GHIHQGDQWV�DW�FRPPRQ�ODZ�DQG�VKRZHG�WKDW�WKHUH�RXJKW�WR�KDYH�EHHQ�D�SODQN�ZLGHU�WKDQ�QLQH�LQFKHV�
2Q�DSSHDO�IURP�D�GLVPLVVDO�RI�KLV�FODLP��LW�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�WKDW� LW� ZDV� ULJKW� WR� DSSURDFK� WKH� TXHVWLRQ� RI� QHJOLJHQFH� DW� FRPPRQ� ODZ�LQGHSHQGHQWO\� RI� WKH� UHJXODWLRQ��DV� LW�GLG QRW�� RQ� WKH� IDFWV�� DSSO\��DQG� WKHUH�ZDV�QR�UHDVRQ�IRU�WKH�FRXUW�WR�LQWHUIHUH�ZLWK�WKH�GHFLVLRQ�WKDW�WKH�GHIHQGDQWV�KDG�QRW�EHHQ�JXLOW\�RI�QHJOLJHQFH�
+DUWOH\�Y�0D\RK�	�&R�DQG�DQRWKHU >����@���$OO�(5����
,Q�EUHDFK�RI�WKH�GXW\�RI�WKH�GHIHQGDQW�ILUP��WKH�RFFXSLHUV�RI�D�IDFWRU\��XQGHU�UHJ���RI� WKH�5HJXODWLRQV� IRU� WKH�*HQHUDWLRQ��7UDQVPLVVLRQ��'LVWULEXWLRQ� DQG�8VH�RI�(OHFWULFDO�(QHUJ\�LQ�3UHPLVHV�XQGHU�WKH�)DFWRU\�DQG�:RUNVKRSV�$FWV������������DQG�������RUGLQDU\� WXPEOHU�VZLWFKHV�VLPLODU� WR� WKRVH�LQ�XVH�LQ�D�KRXVH�� DGMRLQLQJ� WKH�PDLQ� VZLWFKERDUG��ZHUH� XVHG� WR� FRQWURO� WKH� HOHFWULFLW\�VXSSO\� LQ� WKH� OLJKWLQJ� FLUFXLW� RI� WKH� IDFWRU\�� �7KURXJK� WKH�QHJOLJHQFH�RI� WKH�GHIHQGDQW�HOHFWULFLW\�ERDUG�DQG�WKHLU�SUHGHFHVVRUV��WKH�FRQQHFWLRQV�IURP�WKHVH�WXPEOHU� VZLWFKHV� WR� WKH PDVWHU� VZLWFKERDUG� KDG� EHHQ� WUDQVSRVHG�� ZLWK� WKH�UHVXOW� WKDW� FXUUHQW� VWLOO� IORZHG� IURP� WKH� OLYH� ZLUH� RI� WKH� WXPEOHU� VZLWFKHV��ZKHQ� VZLWFKHG� RQ�� � 7KH�GHIHQGDQW� ERDUG� GLG� QRW� GLVFRYHU� WKLV� GHIHFW� DIWHU�WKH\�KDG�GRQH�ZRUN�LQ�WKH�IDFWRU\�LQ�WKH�����¶V�������DQG�������DQG�GLG�QRW�SRLQW�RXW�WR�WKH�GHIHQGDQW�ILUP�WKDW�WKH�WXPEOHU�VZLWFKHV�ZHUH�REVROHWH���
)LUHPHQ� VXPPRQHG� WR�D� ILUH�DW� WKH� IDFWRU\�ZHUH�GLUHFWHG�E\� WKH�PDQDJHU� WR�WKH�PDLQ�VZLWFKERDUG�DQG�WKH�PDVWHU�VZLWFK��ZKHUH�WKH\�VZLWFKHG�LW�RII���2QH�RI� WKH� ILUHPHQ� ZDV� HOHFWURFXWHG�� DQG�� LQ� DQ� DFWLRQ� E\� KLV� ZLGRZ�� WKH� WULDO�MXGJH�IRXQG�ERWK�GHIHQGDQWV�JXLOW\� RI� QHJOLJHQFH�DQG� WKH�GHIHQGDQW� ILUP� LQ�EUHDFK�RI�VWDWXWRU\�GXW\��DQG�DSSRUWLRQHG�WKH�UHVSRQVLELOLW\�IRU�WKH�GDPDJH�DV�WR�QLQHW\�SHU�FHQW�DJDLQVW� WKH�GHIHQGDQW�ERDUG�DQG�DV� WR�WHQ�SHU�FHQW�DJDLQVW�WKH�GHIHQGDQW�ILUP���7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�
��� WKH� ILUHPDQ� ZDV� QRW� D� SHUVRQ� IRU� ZKRVH� EHQHILW� WKH� HOHFWULFLW\�UHJXODWLRQV� ZHUH� PDGH�� QRW� EHLQJ� RI� WKH� FODVV� RI� ³SHUVRQV� HPSOR\HG´� WR�SURWHFW� ZKRP� SRZHU� WR� PDNH� UHJXODWLRQV� ZDV� FRQIHUUHG� E\� V������ RI� WKH�)DFWRULHV�$FW�������DV�DPHQGHG��DQG�WKH�GHIHQGDQW�ILUP�ZHUH��WKHUHIRUH��QRW�OLDEOH�IRU�WKHLU�EUHDFK�RI�WKHLU�VWDWXWRU\�GXW\�LQ�UHVSHFW�RI�KLV�GHDWK���� DOWKRXJK� WKH� SULPDU\� FDXVH� RI� WKH� DFFLGHQW� ZDV� WKH� GHIHQGDQW�ERDUG¶V� QHJOLJHQFH� LQ� QRW� GLVFRYHULQJ� WKH� GHIHFW� LQ� WKH� FRQQHFWLRQV�� DQG� LQ�QRW�LQIRUPLQJ�WKH�GHIHQGDQW�ILUP�WKDW�WKH�WXPEOHU�VZLWFKHV�ZHUH�REVROHWH��LQ�YLHZ�RI�WKH�UHTXLUHPHQWV�RI�UHJ���RI�WKH�HOHFWULFLW\�UHJXODWLRQV�WKH�GHIHQGDQW�ILUP� ZHUH� XQGHU� D� GXW\� WR� NQRZ� ZKHUH� WKHLU� PDLQ� VZLWFKHV� ZHUH�� DQG� WKH�PDQDJHU�ZDV�QHJOLJHQW�LQ�QRW�NQRZLQJ�WKLV�DQG�LQ�IDLOLQJ�WR�ZDUQ�WKH�ILUHPHQ��
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ZKR�ZHUH�LQYLWHHV��RI�WKH�XQXVXDO�GDQJHU�SUHVHQWHG�E\�WKH�IDFW�WKDW�WKH\�ZHUH�QRW�WKH�XVXDO�W\SH�RI�PDLQ�VZLWFK�DQG�PLJKW�VR�EH�RYHUORRNHG�DQG��WKHUHIRUH��WKH�DSSRUWLRQPHQW�RI�WKH�UHVSRQVLELOLW\�IRU�WKH�GDPDJH�PXVW�EH�XSKHOG�
.QDSS�Y�5DLOZD\�([HFXWLYH >����@���$OO�(5����
2Q� DSSURDFKLQJ� D� OHYHO� FURVVLQJ�� EXLOW� XQGHU� WKH� %ULJKWRQ� DQG� &KLFKHVWHU�5DLOZD\�$FW� ������ LQ�D�PRWRU� FDU� WKH�SODLQWLII� IRXQG� WKH�JDWH�FORVHG�DFURVV�WKH� URDG� DQG� VWRSSHG� KLV� FDU� DERXW� D� FDU¶V� OHQJWK� DZD\�� EXW�� RZLQJ� WR� WKH�KDQG�EUDNH� EHLQJ� LQ� VRPH� ZD\� UHOHDVHG�� WKH� FDU� PRYHG� VORZO\� GRZQ� WKH�VORSH� WRZDUGV� WKH� OHYHO� FURVVLQJ� DQG� VWUXFN� WKH� JDWH�� � 7KH� JDWH� ZDV� QRW�VHFXUHO\� IL[HG�DFURVV� WKH�URDG�DV� LW� VKRXOG�KDYH�EHHQ��ZLWK� WKH�UHVXOW� WKDW� LW�VZXQJ� EDFN� DFURVV� WKH� UDLOZD\� OLQH� DQG� ZDV� VWUXFN� E\� D� WUDLQ� ZKLFK� ZDV�DSSURDFKLQJ� DW� KLJK� VSHHG�� WKH�GULYHU� RI� WKH� WUDLQ� EHLQJ� LQMXUHG�� � 7KH� WUDLQ��GULYHU�EURXJKW�DQ�DFWLRQ� DJDLQVW� WKH�SODLQWLII�� DOOHJLQJ� WKDW�KLV� LQMXULHV�ZHUH�FDXVHG�E\� WKH�SODLQWLII¶V�QHJOLJHQFH� LQ�DOORZLQJ�KLV�FDU� WR� VWULNH� WKH�JDWH�RI�WKH�OHYHO�FURVVLQJ���7KH�DFWLRQ�ZDV�VHWWOHG�IRU������DQG�WKH�SODLQWLII�EURXJKW�DQ� DFWLRQ� DJDLQVW� WKH� UDLOZD\� FRPSDQ\� XQGHU� WKH� /DZ� 5HIRUP� �0DUULHG�:RPHQ� DQG� 7RUWIHDVRUV�� $FW� ������ V�����F��� DOOHJLQJ� WKDW� WKH\� KDG�FRQWULEXWHG� WR� WKH� DFFLGHQW� E\� IDLOLQJ� WR� NHHS� WKH� JDWH� VHFXUHO\� FORVHG�� LQ�EUHDFK�RI�WKHLU�GXW\�XQGHU�V����RI�WKH�$FW�RI������
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO� WKDW�RQ�D� WUXH�FRQVWUXFWLRQ�RI� WKH�$FW�RI�������WKH�ZKROH�SXUSRUW�RI�V����ZDV�PHUHO\�WR�SURWHFW�WKH�URDG�XVLQJ�SXEOLF�DJDLQVW�GDQJHU�IURP�WKH�UDLOZD\��DQG�WKH�ZRUGV�³FRQGXFLYH�WR�SXEOLF�VDIHW\´�LQ�WKH�SURYLVR�PHDQW� WKH�VDIHW\�RI� WKH�SXEOLF�XVLQJ� WKH�KLJKZD\�DQG�GLG�QRW�LQFOXGH� SHUVRQV� ZKR� PLJKW� EH� WUDYHOOLQJ� RQ� WKH� UDLOZD\�� � 7KHUHIRUH�� WKH�EHQHILW� RI� WKH� VHFWLRQ� FRXOG� QRW� EH� FODLPHG� E\� D� GULYHU� HPSOR\HG� E\� WKH�UDLOZD\� FRPSDQ\�� DQG�� DV� WKH� WUDLQ� GULYHU� KDG� QR� ULJKW� RI� DFWLRQ� XQGHU� WKH�VHFWLRQ�� WKH� SODLQWLII� ZDV� QRW� HQWLWOHG� WR� FRQWULEXWLRQ� IURP� WKH� UDLOZD\�FRPSDQ\� XQGHU� /DZ� 5HIRUP� �0DUULHG�:RPHQ� DQG� 7RUWIHDVRUV��$FW� ������V�����F��
*RUULV�Y�6FRWW �������/5���([����
:KHQ�D� VWDWXWH�FUHDWHV� D�GXW\�ZLWK� WKH�REMHFW�RI�SUHYHQWLQJ� D�PLVFKLHI� RI� D�SDUWLFXODU�NLQG��D SHUVRQ�ZKR��E\�UHDVRQ�RI�DQRWKHU¶V�QHJOHFW�RI�WKH�VWDWXWRU\�GXW\��VXIIHUV�D�ORVV�RI�D�GLIIHUHQW�NLQG��LV�QRW�HQWLWOHG�WR�PDLQWDLQ�DQ�DFWLRQ�LQ�UHVSHFW�RI�VXFK�ORVV�
7KH�GHIHQGDQW��D�VKLSRZQHU�� XQGHUWRRN� WR�FDUU\� WKH�SODLQWLII¶V� VKHHS� IURP�D�IRUHLJQ� SRUW� WR� (QJODQG�� � 2Q� WKH� YR\DJH� VRPH� RI� WKH� VKHHS� ZHUH� ZDVKHG�RYHUERDUG�E\�UHDVRQ�RI�WKH�GHIHQGDQW¶V�QHJOHFW�WR�WDNH�D�SUHFDXWLRQ�HQMRLQHG�E\�DQ�RUGHU�RI�WKH�3ULY\�&RXQFLO��ZKLFK�ZDV�PDGH�XQGHU�WKH�DXWKRULW\�RI�WKH�&RQWDJLRXV�'LVHDVHV��$QLPDOV��$FW�������V���
,W�ZDV� KHOG� WKDW� WKH�REMHFW�RI� WKH� VWDWXWH� DQG� WKH�RUGHU�EHLQJ� WR�SUHYHQW� WKH�VSUHDG�RI�FRQWDJLRXV�GLVHDVH�DPRQJ�DQLPDOV��DQG�QRW�WR�SURWHFW�WKHP�DJDLQVW�WKH�SHULOV�RI�WKH�VHD��WKH�SODLQWLIIV�FRXOG�QRW�UHFRYHU�
1LFKROOV�Y�)��$XVWLQ�/WG >����@�$&�����
7KH�SODLQWLII��ZKLOH�RSHUDWLQJ�D�FLUFXODU�VDZ�EHORQJLQJ�WR�KHU�HPSOR\HUV��WKH�GHIHQGDQWV��ZDV� LQMXUHG� WKURXJK�D�SLHFH�RI�ZRRG� IO\LQJ� RXW�RI� WKH�PDFKLQH�ZKLFK� ZDV� IHQFHG� VR� DV� WR� FRPSO\� ZLWK� WKH� UHTXLUHPHQWV� RI� WKH�:RRGZRUNLQJ�0DFKLQHU\�5HJXODWLRQV�������ZKLFK�E\�V����RI� WKH�)DFWRULHV�$FW������ZHUH� WR�EH�GHHPHG�WR�KDYH�EHHQ�PDGH�XQGHU� WKDW�$FW�� �%\�V������
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HYHU\� GDQJHURXV� SDUW� RI� DQ\�PDFKLQHU\� ZDV� WR� EH� VHFXUHO\� IHQFHG�� DQG� WKH�6HFUHWDU\� RI� 6WDWH� ZDV� JLYHQ� SRZHU� WR� ³PDNH� UHJXODWLRQV� UHTXLULQJ� WKH�IHQFLQJ� RI�PDWHULDOV�RU� DUWLFOHV�ZKLFK� DUH�GDQJHURXV�ZKLOH� LQ�PRWLRQ� LQ� WKH�PDFKLQH´�EXW�QRQH�KDG�EHHQ�PDGH�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV� WKDW�WKH�GHIHQGDQWV�ZHUH�QRW�LQ�EUHDFK�RI�DQ\�VWDWXWRU\�REOLJDWLRQ��VLQFH�WKH�REOLJDWLRQ�WR�IHQFH�LPSRVHG�E\�V������ZDV�DQ�REOLJDWLRQ�WR�JXDUG�DJDLQVW�FRQWDFW�ZLWK�DQ\�GDQJHURXV�SDUW�RI�D�PDFKLQH�DQG� QRW� WR� JXDUG� DJDLQVW� GDQJHURXV� PDWHULDOV� HMHFWHG� IURP� LW�� D� PDWWHU�GHSHQGLQJ�VROHO\�RQ�WKH�PDNLQJ�RI�UHJXODWLRQV�XQGHU�WKH�GLVFUHWLRQDU\�SRZHU�FRQIHUUHG�E\�V������RQ�WKH�6HFUHWDU\�RI 6WDWH�DQG�QRW�H[HUFLVHG�E\�KLP�
&ORVH�Y�6WHHO�&R��RI�:DOHV >����@���$OO�(5����
7KH� SODLQWLII�� ZKLOH� HPSOR\HG� E\� WKH� GHIHQGDQWV� LQ� WKHLU� LQVWUXPHQW�ZRUNVKRS��RSHUDWHG�DQ�HOHFWULF�GULOOLQJ�PDFKLQH���7KH�ELW�RI�WKH�GULOO�VKDWWHUHG�DQG� D� SLHFH� HQWHUHG� KLV� OHIW� H\H�� � $OWKRXJK� ELWV� QRW� LQIUHTXHQWO\� VKDWWHUHG��WKHUH�ZDV�QR�HYLGHQFH�RI�DQ\�VXFK�DFFLGHQW�KDYLQJ�KDSSHQHG�SUHYLRXVO\��IRU�WKH�IUDJPHQWV�RI�D�VKDWWHUHG�ELW�ZHUH�OLJKW�DQG�GLG�QRW�IO\�RXW�ZLWK�IRUFH�
2Q� DSSHDO� DJDLQVW� GLVPLVVDO� RI� D� FODLP� IRU� GDPDJHV� IRU� EUHDFK�RI� VWDWXWRU\�GXW\� XQGHU� WKH� )DFWRULHV� $FW� ������ V������� WR� IHQFH� D� GDQJHURXV� SDUW� RI�PDFKLQHU\��LW�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�
��� WKH� GHIHQGDQWV� ZHUH� QRW� LQ� EUHDFK� RI� WKHLU� GXW\� XQGHU� V������EHFDXVH�GDQJHU�IURP� WKH�XVH�RI� WKH�ELW� LQ� WKH�GULOO� LQ� WKH�RUGLQDU\�FRXUVH�RI�DIIDLUV� ZDV� QRW� D� UHDVRQDEO\� IRUHVHHDEOH� GDQJHU�� DQG� WKH� ELW� ZDV� QRW��WKHUHIRUH��D�³GDQJHURXV´�SDUW�RI�PDFKLQHU\���� ,I��KRZHYHU��WKH�ELW�ZHUH�D�GDQJHURXV�SDUW�RI�PDFKLQHU\��WKHQ�± �D��WKH�REOLJDWLRQ�WR�IHQFH�VHFXUHO\�LPSRVHG�E\�V������ZDV�D�UHTXLUHPHQW�WKDW�WKH�GDQJHURXV�SDUW� VKRXOG�EH� IHQFHG� VHFXUHO\� IRU� WKH�SXUSRVH�RI�SUHYHQWLQJ� WKH�ERG\� RI� WKH� RSHUDWRU� FRPLQJ� LQWR� FRQWDFW� ZLWK� WKH� PDFKLQHU\�� �1LFKROOV� Y�$XVWLQ�/WG >����@���$OO�(5����DQG�&DUUROO�Y�$QGUHZ�%DUFOD\�/WG >����@���$OO�(5 ����IROORZHG�DQG�DFFHSWHG�DV�ELQGLQJ��DQG��E��WKH�REOLJDWLRQ�WR�IHQFH�VHFXUHO\��VR�LPSRVHG��GLG�QRW�UHTXLUH�WKH�GDQJHURXV�SDUW�WR�EH�IHQFHG�IRU�WKH�SXUSRVH� RI� SUHYHQWLQJ� IUDJPHQWV� RI� LW�� LI� VKDWWHUHG� �RU� IUDJPHQWV� RI� WKH�PDWHULDO�RQ�ZKLFK�WKH�PDFKLQH�ZDV�ZRUNLQJ��IO\LQJ�RXW�RI�WKH�PDFKLQH�
3HU�/RUG�*RGGDUG��LI�LQ�D�IDFWRU\�WKHUH�LV�D�PDFKLQH�ZKLFK�LW�LV�NQRZQ�IURP�H[SHULHQFH�KDV� D� WHQGHQF\� WR� WKURZ�RXW�SDUWV�RI� WKH�PDFKLQH� LWVHOI�RU�RI� WKH�PDWHULDO� RQ� ZKLFK� LW� LV� ZRUNLQJ�� VR� DV� WR� EH� D� GDQJHU� WR� WKH� RSHUDWRU�� WKH�DEVHQFH�RI�D�VKLHOG� WR�SURWHFW�KLP�PD\�ZHOO� DIIRUG�KLP�D�FDXVH�RI�DFWLRQ�DW�FRPPRQ�ODZ�
'RQDJKH\�Y�%RXOWRQ�	�3DXO�/WG >����@�$&��
'RQDJKH\�ZDV�D�ZRUNPDQ�HPSOR\HG�E\�2¶%ULHQ�	�&R�ZKR�ZHUH�HQJDJHG�E\�%RXOWRQ�	�3DXO�/WG� �ZKR�ZHUH� WKHPVHOYHV� VXE�FRQWUDFWRUV�� WR� OD\� DVEHVWRV�VKHHWV� RQ� WKH� URRI�RI� DQ�DLUFUDIW�KDQJDU�� �'RQDJKH\�ZDV�ZRUNLQJ�XQGHU� WKH�VXSHUYLVLRQ� RI� WKH� IRUHPDQ� RI�2¶%ULDQ�	�&R�� � 7KH� IRUHPDQ� RI� %RXOWRQ� 	�3DXO� /WG� ZDV� H[HUFLVLQJ� VRPH� GHJUHH� RI� JHQHUDO� VXSHUYLVLRQ� DQG� ZDV�UHVSRQVLEOH� IRU� SURYLGLQJ� VDIHW\� DSSOLDQFHV� IRU� ERWK� WKHLU�PHQ� DQG� WKRVH�RI�WKH� VXE�FRQWUDFWRUV�� �7KH� IRUHPDQ� LQVWUXFWHG�'RQDJKH\� WR� DGMXVW� D� VKHHW� RI�DVEHVWRV� DQG�� LQ� GRLQJ� VR�� KH� RYHUEDODQFHG� DQG� IHOO� WKURXJK� D� KROH� LQ� WKH�VKHHWLQJ��VXVWDLQLQJ� LQMXU\���'RQDJKH\�EURXJKW�DQ DFWLRQ� DJDLQVW�%RXOWRQ�	�3DXO�/WG�DOOHJLQJ��LQWHU�DOLD��EUHDFK�RI�VWDWXWRU\�GXW\�
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,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV������WKDW�%RXOWRQ�	�3DXO�/WG�RZHG�D�GXW\�XQGHU�WKH�%XLOGLQJ��6DIHW\��+HDOWK�DQG�:HOIDUH��5HJXODWLRQV������LQDVPXFK�DV� WKH\� KDG� QRW� GLYHVWHG� WKHPVHOYHV�RI� WKH� FRQWURO� RI� WKH�ZRUN�� ZKLFK�ZDV�DFFRUGLQJO\�EHLQJ�SK\VLFDOO\�SHUIRUPHG�E\�WKHP���*LQW\�Y�%HOPRQW�%XLOGLQJ�6XSSOLHV >����@� ��$OO�(5�����GLVWLQJXLVKHG�� � ���� �5HJXODWLRQ� ������ �ZKLFK�SURYLGHG� IRU� VXLWDEOH� DQG� VXIILFLHQW� HTXLSPHQW�ZKHUH�ZRUN ZDV� EHLQJ�GRQH�RQ�URRIV��DSSOLHG�WR�WKLV�FDVH�DQG�VKRXOG�KDYH�EHHQ�FRPSOLHG�ZLWK�E\�%RXOWRQ�	� 3DXO� /WG� ZKRVH� IDLOXUH� WR� VXSSO\� FUDZOLQJ�ERDUGV� ZDV� WKH� FDXVH� RI� WKH�DFFLGHQW�� LW� ZDV� LPPDWHULDO� WKDW� 'RQDJKH\� IHOO�� QRW� WKURXJK� WKH� IUDJLOH�PDWHULDO��EXW�WKURXJK�D�KROH�LQ�WKH�URRI���*RUULV�Y�6FRWW �������/5���([������GLVWLQJXLVKHG�
&$86$7,21�$1'�'()(1&(6

&$86$7,21
0F:LOOLDPV�Y�6LU�:LOOLDP�$UURO�	�&R >����@���:/5����
6HH�FDVHV�RQ�1HJOLJHQFH�� &DXVDWLRQ�
%RQQLQJWRQ�&DVWLQJV�/WG�Y�:DUGODZ >����@�$&�����
6HH�FDVHV�RQ�1HJOLJHQFH�� &DXVDWLRQ�
*LQW\�Y�%HOPRQW�%XLOGLQJ�6XSSOLHV >����@���$OO�(5����
7KH� SODLQWLII�� DQ� H[SHULHQFHG� DVEHVWRV� VKHHWHU�� ZDV� HPSOR\HG� E\� WKH� ILUVW�GHIHQGDQW�ZKLFK�FDUULHG�RQ�EXVLQHVV�DV�URRILQJ�FRQWUDFWRUV���7KH�SODLQWLII�KDG�EHHQ� LQVWUXFWHG� DQG� XQGHUVWRRG� WKDW� KH� ZDV� QRW� WR� ZRUN� RQ� DVEHVWRV� URRIV�ZLWKRXW� XVLQJ� ERDUGV�� DQG�KH� NQHZ� WKDW� WKHUH�ZHUH� VWDWXWRU\� UHJXODWLRQV� RQ�WKH�VXEMHFW�� �7KH�SODLQWLII� DQG�KLV�PDWH�ZHUH� VHQW� WR� WKH�VHFRQG�GHIHQGDQW¶V�IDFWRU\�WR�VWULS�WKH�H[LVWLQJ�DVEHVWRV�URRI�RQ�WKH�VHFRQG�GHIHQGDQW¶V�VSUHDGLQJ�VKRS�DQG�WR�UHSODFH�LW�ZLWK�QHZ�DVEHVWRV�VKHHWLQJ���:KHQ�WKH�SODLQWLII�DQG�KLV�PDWH� DUULYHG� DW� WKH� VHFRQG� GHIHQGDQW¶V� IDFWRU\�� WKH\� ZHUH� WDNHQ� WR� WKH�EXLOGHU¶V� \DUG�� ZHUH� VXSSOLHG� ZLWK� D� ODGGHU�� DQG� ZHUH� VKRZQ� WKH� GLIIHUHQW�NLQGV� RI�ERDUGV�DQG�ZHUH� WROG� WR�KHOS� WKHPVHOYHV� WR�ZKDW� WKH\�ZDQWHG�� �2Q�-XO\� ���� HPSOR\HHV� RI� WKH� VHFRQG� GHIHQGDQW� QRWLFHG� WKDW� WKH� SODLQWLII� ZDV�ZRUNLQJ�RQ�WKH�URRI�ZLWKRXW�XVLQJ�ERDUGV��DQG�WKH\�WKHQ�WRRN�WZR�GXFNERDUGV�IURP�WKH�EXLOGHU¶V�\DUG�DQG�SODFHG�WKHP�E\�WKH�ZDOO�RI�WKH�VSUHDGLQJ�VKRS��RQ�WKH� VLGH�ZKHUH� WKH�SODLQWLII�ZDV�ZRUNLQJ�ZKHUH� WKH\� FRXOG�EH� VHHQ�E\�KLP��EXW� WKH\� GLG� QRW� WHOO� WKH� SODLQWLII� RU� KLV� PDWH� WKDW� WKH\� KDG� GRQH� WKLV�� � 2Q�$XJXVW����WKH�SODLQWLII�ZHQW�RQ�WR�WKH�URRI�ZLWKRXW�XVLQJ�ERDUGV��IHOO�WKURXJK�WKH� URRI� DQG� ZDV� VHULRXVO\� LQMXUHG�� � ,W� ZDV� KHOG� LQ� WKH� 4XHHQ¶V� %HQFK�'LYLVLRQ�
��� ERDUGV� KDG� EHHQ� ³SURYLGHG´� ZLWKLQ� UHJ� ������ RI� WKH� %XLOGLQJ��6DIHW\�� +HDOWK� DQG� :HOIDUH�� 5HJXODWLRQV� ����� DQG�� VLPLODUO\�� PHDQV� IRU�HQVXULQJ� WKH� SODLQWLII¶V� VDIHW\� KDG� EHHQ� SURYLGHG� ZLWKLQ� V������ RI� WKH�)DFWRULHV� $FW� ������ DQG� DFFRUGLQJO\� QR� EUHDFK� RI� GXW\� RQ� WKH� SDUW� RI� WKH�SODLQWLII¶V�HPSOR\HU�XQGHU�UHJ���DQG�UHJ�������D���RU�RQ�WKH�SDUW�RI�WKH�VHFRQG�GHIHQGDQW��DV�RFFXSLHU�RI�WKH�IDFWRU\��XQGHU�V������RI�WKH�)DFWRULHV�$FW�������ZDV�HVWDEOLVKHG���� XQGHU�UHJ���DQG�UHJ�������D��RI�WKH�5HJXODWLRQV�RI�������WKHUH�ZDV�DQ� REOLJDWLRQ� RQ� WKH� HPSOR\HU� QRW� PHUHO\� WR� SURYLGH� WKH� ERDUGV� EXW� DOVR��YLFDULRXVO\�� WR� XVH� WKH� ERDUGV�� DQG� WKHUH� ZDV� DOVR� DQ� REOLJDWLRQ� RQ� WKH�SODLQWLII� WR� XVH� WKH� ERDUGV�� WKRXJK� WKH� SODLQWLII�� DQG� WKURXJK� KLP�� KLV�HPSOR\HU� ERWK� ZHUH� LQ� EUHDFK� RI� GXW\� XQGHU� WKHVH� UHJXODWLRQV�� VLQFH� WKH�
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ERDUGV�ZHUH� QRW� XVHG�� \HW� WKH�SODLQWLII�ZDV� QRW� HQWLWOHG� WR� UHFRYHU� GDPDJHV�DJDLQVW�KLV� HPSOR\HU�EHFDXVH�WKH� IDXOW�ZDV� WKH�SODLQWLII¶V�� DQG� WKHUH�ZDV�QR�IDXOW�RQ�WKH�SDUW�RI�KLV�HPSOR\HU�ZKLFK�ZHQW�EH\RQG�RU�ZDV� LQGHSHQGHQW�RI�WKH�SODLQWLII¶V�RZQ�RPLVVLRQ���� LQ� IDLOLQJ� WR�XVH�WKH�ERDUGV�ZKLFK�KDG�EHHQ�³SURYLGHG´�IRU�KLV�XVH�WKH�SODLQWLII� GLG�VRPHWKLQJ� OLNHO\� WR�HQGDQJHU�KLPVHOI� DQG�ZDV� LQ�EUHDFK�RI�VV�������DQG�����RI�WKH�)DFWRULHV�$FW������
3HU�&XULDP��WKH�LPSRUWDQW�DQG�IXQGDPHQWDO�TXHVWLRQ�LQ�D�FDVH�OLNH�WKLV�LV�WKH�XVXDO�TXHVWLRQ�± ZKRVH� IDXOW�ZDV� LW"�± QRW� WKH�TXHVWLRQ�ZKHWKHU� WKHUH�ZDV� D�GHOHJDWLRQ RI�VWDWXWRU\�GXW\�
%R\OH�Y�.RGDN�/WG >����@���$OO�(5����
7KH� SODLQWLII� VXVWDLQHG� LQMXU\� ZKHQ� KH� IHOO� RII� D� ODGGHU� ZKLOH� HQJDJHG� LQ�SDLQWLQJ�WKH�RXWVLGH�RI�D�ODUJH�RLO�VWRUDJH�WDQN�ZKLFK�ZDV�VRPH����IHHW�KLJK���)RU� VDIHW\� LW�ZDV�QHFHVVDU\� WR� ODVK� WKH� WRS�RI� WKH� ODGGHU� WR�D� UDLO� URXQG� WKH�URRI� RI� WKH� WDQN� WR� SUHYHQW� LW� IURP� VOLSSLQJ� VLGHZD\V�� DQG� WKH� DFFLGHQW�RFFXUUHG�ZKLOH� WKH�SODLQWLII�ZDV�JRLQJ�XS�WKH�ODGGHU�LQ�RUGHU�WR�ODVK�LW�� �)RU�VRPH�UHDVRQ�QHYHU�GLVFRYHUHG�WKH�ODGGHU�VOLSSHG�ZKHQ�KH�ZDV�DERXW����IHHW�XS� DQG� KH� IHOO� ZLWK� WKH� ODGGHU�� � 5HJXODWLRQ� ������ RI� WKH� %XLOGLQJ� �6DIHW\�+HDOWK�DQG�:HOIDUH��5HJXODWLRQV������SURYLGHV��³(YHU\�ODGGHU�VKDOO�VR�IDU�DV�SUDFWLFDEOH�EH�VHFXUHO\�IL[HG�VR�WKDW�LW�FDQ�PRYH�QHLWKHU�IURP�LWV�WRS�QRU�IURP�LWV� ERWWRP� SRLQWV� RI UHVW�� � ,I� LW� FDQQRW� EH� VR� VHFXUHO\� IL[HG� LW� VKDOO� ZKHUH�SUDFWLFDEOH� EH� VHFXUHO\� IL[HG� DW� WKH� EDVH� RU� LI� VXFK� IL[LQJ� DW� WKH� EDVH� LV�LPSUDFWLFDEOH�D�SHUVRQ�VKDOO�EH�VWDWLRQHG�DW�WKH�EDVH�RI�WKH�ODGGHU�WR�SUHYHQW�VOLSSLQJ�´��,W�VR�KDSSHQHG�WKDW�WKHUH�ZDV�D�VWDLUFDVH�UXQQLQJ�URXQG�WKH�RXWVLGH�RI�WKH�WDQN�E\�ZKLFK�LW�ZRXOG�KDYH�EHHQ�SRVVLEOH�IRU�WKH�SODLQWLII�WR�UHDFK�WKH�WRS�RI�WKH�WDQN��DQG�KH�FRXOG�WKHQ�KDYH�ODVKHG�WKH�WRS�RI�WKH�ODGGHU�WR�WKH�UDLO��FRPH�GRZQ�WKH�VWDLUFDVH�DQG�WKHQ�PRXQWHG�WKH�ODGGHU���7KH�SODLQWLII�DSSHDOHG�DJDLQVW�WKH�GLVPLVVLQJ�RI�KLV�DFWLRQ�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW�RQ�D�FODLP�IRU�GDPDJHV�IRU�EUHDFK�RI�VWDWXWRU\�GXW\��DQ�HPSOR\HU�WR�DYRLG�OLDELOLW\�PXVW�VKRZ�WKDW�KH�KDV�FRPSOLHG�ZLWK� KLV� VWDWXWRU\� GXW\� E\� WDNLQJ� DOO� UHDVRQDEOH� VWHSV� WR� SUHYHQW� KLV�HPSOR\HHV�IURP�FRPPLWWLQJ�EUHDFKHV�RI�WKH�UHOHYDQW�UHJXODWLRQV���7KXV��LI�WKH�HPSOR\HU�RXJKW�WR�KDYH�UHDOLVHG�WKDW�WKHUH�ZDV�D�VXEVWDQWLDO� ULVN�WKDW�VNLOOHG�ZRUNPHQ�ZRXOG�QRW�EH�VXIILFLHQWO\� IDPLOLDU�ZLWK� WKH�UHJXODWLRQV�LPSRVLQJ�DVWDWXWRU\�GXW\�RQ�WKHP��LQ�VLWXDWLRQV�ZKHUH�QR�GDQJHU�ZDV�DSSDUHQW��LW�ZRXOG�EH�KLV�GXW\�XQGHU�WKH�UHJXODWLRQV�WR�LQVWUXFW�WKH�ZRUNPHQ�RQ�ZKDW�VWHSV�WKH\�PXVW�WDNH�WR�DYRLG�D�EUHDFK���7KLV�GXW\�H[LVWV�HYHQ�ZKHUH�IDLOXUH�WR�JLYH�VXFK�LQVWUXFWLRQV�GLG�QRW�DPRXQW�WR�QHJOLJHQFH�DW�FRPPRQ�ODZ���$SSHDO�DOORZHG�
0F&UHHVK�Y�&RXUWDXOGV�SOF >����@�&XUUHQW�/DZ�<HDU�%RRN�����
0F&UHHVK� DSSHDOHG� DJDLQVW� D� ILQGLQJ� GLVPLVVLQJ� KLV� DFWLRQ� DJDLQVW�&RXUWDXOGV�� KLV� HPSOR\HUV�� IRU� QHJOLJHQFH� DQG� EUHDFK� RI� VWDWXWRU\� GXW\�IROORZLQJ�DQ�DFFLGHQW� LQ�ZKLFK�KH� VXIIHUHG�D�FXW�DFURVV� WKH�SDOP�RI�KLV� OHIW�KDQG�UHVXOWLQJ�LQ�WKH�DPSXWDWLRQ�RI�KLV�OLWWOH�ILQJHU�DQG�VHYHUH�GLPLQXWLRQ�RI�IXQFWLRQ�RI�WKH�UHPDLQLQJ�ILQJHUV���0�ZDV�WKH�RQO\�MRLQHU�HPSOR\HG�E\�&�DQG�KH�KDG�EHHQ�LQ�WKH�MRE�IRU�QLQH�ZHHNV�ZKHQ�WKH�DFFLGHQW�KDSSHQHG���:KHQ�KH�ZDV� VKRZQ� WKH� MRLQHU\�ZRUNVKRS�KH�ZDV� QRW� JLYHQ� DQ\� LQVWUXFWLRQV� E\� WKH�VDIHW\� RIILFHU� DV� WR� KRZ� WR� XVH� WKH� FLUFXODU� VDZ� DQG�� DOWKRXJK� WKHUH� ZDV� D�JXDUG�DYDLODEOH�IRU�WKH�VDZ��WKHUH�ZDV�HYLGHQFH�WKDW�WKH�JXDUG KDG�QHYHU�EHHQ�XVHG�� �0¶V�DFFRXQW�DV� WR�KRZ� WKH�DFFLGHQW�RFFXUUHG�ZDV� UHMHFWHG�DQG�LW�ZDV�IRXQG�WKDW�0�KDG�DGRSWHG�DQ�XQVDIH�SURFHGXUH�IRU�FXWWLQJ�ZRRG��D�SURFHGXUH�KH� NQHZ� WR� EH� XQVDIH�� � ,W� ZDV� KHOG� E\� WKH� WULDO� MXGJH� WKDW�� DOWKRXJK� &¶V�
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LQDGHTXDWH� VXSHUYLVLRQ� ZDV� SDUW� RI� WKH� EDFNJURXQG� WR� WKH� DFFLGHQW��0�ZDV�VROHO\�UHVSRQVLEOH�IRU�WKH�DFFLGHQW�
,W� ZDV� KHOG� E\� WKH� &RXUW� RI� $SSHDO�� DOORZLQJ� WKH� DSSHDO� DQG� DSSRUWLRQLQJ�OLDELOLW\�DW����SHU�FHQW�WR�0�DQG����SHU�FHQW�WR�&��WKDW��DV�WKH�MXGJH�IRXQG�WKDW�&¶V�ODFN�RI�VXSHUYLVLRQ�ZDV�SDUW�RI�WKH�EDFNJURXQG�WR�WKH�DFFLGHQW��LW�ZDV�QRW�RSHQ�IRU�KLP� WR�H[RQHUDWH�&�HQWLUHO\� IURP�EUHDFK�RI� LWV�VWDWXWRU\�GXW\�� �7KH�DEVHQFH�RI� LQVWUXFWLRQV� DV� WR� KRZ� WR� XVH� WKH� VDZ� VDIHO\� DQG� WKH�SUDFWLFH�RI�SHUPLWWLQJ�WKH�XVH�RI�WKH�VDZ�XQJXDUGHG�FRQVWLWXWHG�D�ZURQJIXO�DFW�OHDGLQJ�WR�FDXVDWLRQ�RU�FRQWULEXWLRQ�RQ�WKH�SDUW�RI�&���*LQW\�Y�%HOPRQW�%XLOGLQJ�6XSSOLHV>����@���$OO�(5�����DSSOLHG���,Q�RUGHU�WR�H[RQHUDWH�&��LW�ZRXOG�EH�QHFHVVDU\�WR�KDYH�IRXQG�WKDW�0¶V�DGRSWLRQ�RI�DQ�XQVDIH�SURFHGXUH�ZDV�WKH�VROH�FDXVH�RI�WKH�DFFLGHQW�DQG�WKDW� WKH�DFFLGHQW�ZRXOG�KDYH�RFFXUUHG�HYHQ� LI� WKH� VDZ�KDG�EHHQ�JXDUGHG�ZKLFK�ZDV�QRW�WKH�FDVH�
'()(1&(6
,&,�/WG�Y�6KDWZHOO >����@���$OO�(5����
*� DQG� -� ZKR� ZHUH� EURWKHUV�� ZHUH� FHUWLILFDWHG� DQG� H[SHULHQFHG� VKRWILUHUV�HPSOR\HG� E\� ,&,� /WG�� � %\� WKHLU� HPSOR\HUV¶� UXOHV�� DQG� E\� UHJ� ������ RI� WKH�4XDUULHV��([SORVLYHV��5HJXODWLRQV�������*�DQG�-�ZHUH�UHTXLUHG�WR�HQVXUH�WKDW�QR� WHVWLQJ� RI� DQ� HOHFWULF� FLUFXLW� IRU� VKRWILULQJ� VKRXOG� EH� GRQH� XQOHVV� DOO�SHUVRQV� LQ� WKH� YLFLQLW\� KDG ZLWKGUDZQ� WR� VKHOWHU�� � 7KH� VWDWXWRU\� GXW\� ZDV�LPSRVHG� RQ� *� DQG� -�� QRW� RQ� WKHLU� HPSOR\HUV�� � 7KH� ULVN�� ZKLFK� KDG� EHHQ�H[SODLQHG� WR� *� DQG� -�� ZDV� RI� SUHPDWXUH� H[SORVLRQV�� � 2Q� WKH� GD\� RI� WKH�DFFLGHQW�� ZKLOH� D� WKLUG� PDQ� KDG� JRQH� WR� IHWFK� D� ORQJHU� FDEOH� VR� WKDW� D�VKRWILULQJ�FLUFXLW��ZKLFK�KDG� EHHQ�PDGH� LQ� WKH�FRXUVH�RI� WKHLU�HPSOR\PHQW��FRXOG�EH�WHVWHG�IURP�VKHOWHU��*�LQYLWHG�-�WR�SURFHHG�ZLWK�KLP�WR�PDNH�D�WHVW�LQ�WKH�RSHQ���*�DQG�-�ZHUH�LQMXUHG�E\�WKH�UHVXOWLQJ�H[SORVLRQ�
2Q� DSSHDO� IURP� DQ� DZDUG�RI� GDPDJHV� WR�*� �ERWK� QHJOLJHQFH� DQG�EUHDFK�RI�VWDWXWRU\�GXW\�E\�-�EHLQJ�IRXQG�DW�WKH�WULDO��DQG�WKH�DZDUG�EHLQJ�RI�DQ�DPRXQW�UHGXFHG�LQ�UHVSHFW�RI�*¶V�FRQWULEXWRU\�QHJOLJHQFH��LQ�DQ�DFWLRQ�E\�*�DJDLQVW�WKH�HPSOR\HUV�DV�YLFDULRXVO\�UHVSRQVLEOH�IRU�-¶V�EUHDFK�RI�GXW\��LW ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�WKDW�DOWKRXJK�-¶V�DFWV�ZHUH�D�FRQWULEXWLQJ�FDXVH��9LVFRXQW�5DGFOLIIH�GLVVHQWLQJ�DV�UHJDUGV�FDXVDWLRQ��RI�*¶V�LQMXU\��WKH�HPSOR\HUV�ZHUH�QRW�OLDEOH�EHFDXVH�±
��� WKH�HPSOR\HUV�QRW�EHLQJ�WKHPVHOYHV�LQ�EUHDFK�RI�GXW\��DQ\�OLDELOLW\�RI� WKHLUV�ZRXOG�EH�YLFDULRXV� OLDELOLW\� IRU� WKH� IDXOW�RI� -�� DQG� WR� VXFK� OLDELOLW\��ZKHWKHU�IRU�QHJOLJHQFH�RU�IRU�EUHDFK�RI�VWDWXWRU\�GXW\��WKH�SULQFLSOH�YROHQWL�QRQ�ILW�LQMXULD�DIIRUGHG�D�GHIHQFH��ZKHUH��DV�KHUH��WKH�IDFWV�VKRZHG�WKDW�*�DQG�-�NQHZ� DQG DFFHSWHG� WKH�ULVN� �DOEHLW� D� UHPRWH� ULVN��RI� WHVWLQJ� LQ�D�ZD\� WKDW�FRQWUDYHQHG�WKHLU�HPSOR\HUV¶�LQVWUXFWLRQV�DQG�WKH�VWDWXWRU\�UHJXODWLRQV���� �SHU�9LVFRXQW�5DGFOLIIH��HDFK�RI�WKHP��*�DQG�-��HPHUJHG�IURP�WKHLU�MRLQW�HQWHUSULVH�DV�DXWKRU�RI�KLV�RZQ�LQMXU\� DQG�QHLWKHU�VKRXOG�EH�UHJDUGHG�DV�KDYLQJ�FRQWULEXWHG�D�VHSDUDWH�ZURQJIXO�DFW�LQMXULQJ�WKH�RWKHU�
3HU�/RUG�3HDUFH��9LVFRXQW�5DGFOLIIH�FRQFXUULQJ���WKH�GHIHQFH�RI�YROHQWL�QRQ�ILW�LQMXULD�VKRXOG�EH�DYDLODEOH�ZKHUH�WKH�HPSOR\HU�LV�QRW�KLPVHOI�LQ�EUHDFK�RI�VWDWXWRU\�GXW\�DQG�LV�QRW�YLFDULRXVO\�LQ�EUHDFK�RI�DQ\�VWDWXWRU\�GXW\� WKURXJK�QHJOHFW�RI�VRPH�SHUVRQ�RI�VXSHULRU�UDQN�WR�WKH�SODLQWLII�DQG�ZKRVH�FRPPDQGV�WKH�SODLQWLII�LV�ERXQG�WR�REH\��RU�ZKR�KDV�VRPH�VSHFLDO�DQG�GLIIHUHQW�GXW\�RI�FDUH�
>(GLWRULDO�1RWH���7KHUH�ZDV�QR�EUHDFK�RI�VWDWXWRU\�GXW\�E\�WKH�HPSOR\HUV��WKH�GHIHQFH� RI� ³YROHQV´� ZDV� DGPLWWHG� DJDLQVW� YLFDULRXV� UHVSRQVLELOLW\� RQO\� «�
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7KH�GHIHQFH�LV�QRW�DYDLODEOH�WR�DQ�HPSOR\HU�RQ�ZKRP�D�VWDWXWRU\�REOLJDWLRQ�LV�LPSRVHG�DV�DJDLQVW�OLDELOLW\�IRU�KLV�RZQ�EUHDFK�RI�WKDW�REOLJDWLRQ�@
&DVZHOO�Y�3RZHOO�'XIIU\Q�$VVRFLDWHG�&ROOLHULHV�/WG >����@���$OO�(5����
7KH� GHIHQGDQWV� ZHUH� WKH� SURSULHWRUV� RI� D� FRDO� PLQH� LQ� ZKLFK� WKHUH� ZDV� D�FRQYH\RU�EHOW�� �7KLV�ZDV�RULJLQDOO\� WRWDOO\� HQFORVHG��EXW�� LQ�RUGHU� WKDW� VRPH�UROOHUV� PLJKW� EH� FOHDQHG�� LW� ZDV� IRXQG� QHFHVVDU\� WR� PDNH� D� SRUWLRQ� RI� WKH�IHQFLQJ� UHPRYDEOH�� �7KH�FRUUHFW�PHWKRG�RI�FOHDQLQJ�ZDV� WR�KDYH�WKH�HQJLQH�VWRSSHG�DQG�WR�VFUDSH�RQH�KDOI�RI�HDFK�UROOHU�ZLWK�D�VFUDSHU��DQG�WKHQ��KDYLQJ�PRYHG�WKH�EHOW�VOLJKWO\�E\�UHVWDUWLQJ�WKH�PDFKLQHU\��WR�VFUDSH�WKH�UHPDLQGHU���$�ZRUNPDQ�ZDV�IRXQG�GHDG�ZLWK�KLV�KHDG�LQVLGH�WKH�PDFKLQHU\���2Q�WKH�GD\�LQ�TXHVWLRQ��WKH�PDFKLQHU\�KDG�EHHQ�VWRSSHG�RQO\�LQ�RUGHU�WR�DOORZ�IXOO�WUXFNV�WR� EH� UHPRYHG� IURP� XQGHU� WKH� HQG� RI� WKH� FRQYH\RU� DQG� HPSW\� RQHV WR� EH�VXEVWLWXWHG�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV������FRQWULEXWRU\�QHJOLJHQFH�LV�D�GHIHQFH�WR�DQ�DFWLRQ�IRU�EUHDFK�RI�VWDWXWRU\�GXW\�������WKH�GHIHQGDQWV�KDG�QRW�HVWDEOLVKHG�DQ\� FRQWULEXWRU\� QHJOLJHQFH� RQ� WKH� SDUW� RI� WKH�GHFHDVHG�ZRUNPDQ�� � ���� WKH�DEVHQFH�RI�D�SRUWLRQ�RI�WKH�IHQFLQJ�DPRXQWHG�WR�D�EUHDFK�RI�VWDWXWRU\�GXW\�RQ�WKH�SDUW�RI�WKH�GHIHQGDQWV��ZKLFK�ZDV�D�VXEVWDQWLDO�FDXVH�RI�WKH�DFFLGHQW�������WKH�GHIHQGDQWV�KDG� IDLOHG� WR�VKRZ� WKDW� ³LW�ZDV�QRW� UHDVRQDEO\�SUDFWLFDEOH� WR�DYRLG� RU� SUHYHQW� WKH� EUHDFK´� ZLWKLQ� WKH� PHDQLQJ� RI� V������� RI� WKH� &RDO�0LQHV�$FW������
3HU� /RUG� $WNLQ�� $� V\VWHP� ZKLFK� LQYROYHG� ZRUN� EHLQJ� GRQH� DW� D� PDFKLQH�ZKLFK�PLJKW�EH�VHW�LQ�PRWLRQ�ZLWKRXW�DQ\�VLJQDO�WR�WKH�ZRUNPDQ�HQJDJHG�LQ�FOHDQLQJ�LW�VHHPV�WR�PH�PRVW�GHIHFWLYH���$Q\�NLQG�RI�VLJQDO�FRXOG�KDYH�EHHQ�HPSOR\HG�ZKLFK�ZRXOG�JLYH� WKH�FOHDQHU� WLPH� WR�VWRS�FOHDQLQJ�DQG�FORVH� WKH�IHQFH�
3HU�/RUG�:ULJKW��:KDW� LV� DOO� LPSRUWDQW� LV� WR� DGDSW� WKH� VWDQGDUG� RI�ZKDW� LV�>FRQWULEXWRU\@� QHJOLJHQFH� WR� WKH� IDFWV�� DQG� WR� JLYH� GXH� UHJDUG� WR� WKH� DFWXDO�FRQGLWLRQV�XQGHU�ZKLFK�PHQ�ZRUN�LQ�D�IDFWRU\�RU�PLQH��WR�WKH�ORQJ�KRXUV�DQG�WKH�IDWLJXH��WR�WKH�VODFNHQLQJ�RI�DWWHQWLRQ�IURP�FRQVWDQW�UHSHWLWLRQ�RI�WKH�VDPH�RSHUDWLRQ�� WR� WKH� QRLVH� DQG� FRQIXVLRQ� LQ� ZKLFK� WKH�PDQ� ZRUNV�� WR� KLV� SUH�RFFXSDWLRQ� LQ� ZKDW� KH� LV� DFWXDOO\� GRLQJ� DW� WKH� FRVW� SHUKDSV� RI� VRPH�LQDWWHQWLRQ�WR�KLV�RZQ�VDIHW\�
:KLWE\�Y�%XUW��%RXOWRQ�	�+D\ZDUG�/WG�DQG�DQRWKHU >����@�.%����
7KH�SODLQWLII�ZDV�GLUHFWHG�E\� WKH� IRUHPDQ�RI�KLV� HPSOR\HUV��VXE�FRQWUDFWRUV�WR�WKH�RFFXSLHUV�RI�D� IDFWRU\��WR�DVFHQG�WR�D� ORZ�SLWFKHG�DWWLF�LQ�WKH�IDFWRU\��WKH�KRUL]RQWDO�EDVH�RI�ZKLFK�ZDV�FRPSRVHG�RI�FRUUXJDWHG�LURQ�VKHHWV�QDLOHG�RQ� WR�ZRRGHQ�VXSSRUWV��DQG� WKHQ� WR�FUDZO�DORQJ� WKH� VKHHWV� DQG�SXOO�RXW� WKH�QDLOV�IURP�DERYH��VR�WKDW�WKH�VKHHWV�FRXOG�EH�UHPRYHG�DQG�XVHG�HOVHZKHUH�LQ�WKH�IDFWRU\���7KH�RFFXSLHUV�KDG�DJUHHG�ZLWK�WKH�VXE�FRQWUDFWRUV�WKDW�WKH�VKHHWV�VKRXOG�EH�UHPRYHG��EXW�KDG�OHIW�WKH�PDQQHU�DQG�PHWKRG�E\�ZKLFK�WKH\�VKRXOG�EH�UHPRYHG�HQWLUHO\�WR�WKH�VXE�FRQWUDFWRUV���:KHQ�WKH�SODLQWLII�KDG�UHPRYHG�PRVW� RI� WKH� QDLOV� DQG� VKHHWV�� RQH� RI� WKH� ZRRGHQ� VXSSRUWV�� REYLRXVO\�LQDGHTXDWH� WR� EHDU� WKH�ZHLJKW� RI� D�PDQ�� EURNH�� DQG� WKH�SODLQWLII� IHOO� WR� WKH�IORRU�EHORZ�DQG�ZDV�LQMXUHG���,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO�
��� WKDW� KLV� HPSOR\HUV�� WKH� VXE�FRQWUDFWRUV��ZHUH� OLDEOH� WR� WKH�SODLQWLII�LQ�GDPDJHV�DW�FRPPRQ� ODZ� LQ�WKDW� WKH\�KDG�IDLOHG� WR�XVH�UHDVRQDEOH�FDUH�WR�OD\�RXW�WKH�ZRUN��VR�WKDW� LW� VKRXOG�QRW�EH�D�VRXUFH�RI�GDQJHU� WR�KLP��WKRXJK�WKH�ZRUG�³V\VWHP´�ZDV�KDUGO\�DSSURSULDWH�LQ�WKH�FDVH�RI�ZRUN�ZKLFK�ZDV�QRW�
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UHSHWLWLYH��EXW�WKDW�WKH�RFFXSLHUV�RI�WKH�IDFWRU\�ZHUH�QRW�OLDEOH�WR�WKH�SODLQWLII�«����6SHHG�Y�7KRPDV�6ZLIW�	�&R >����@�.%�����DSSOLHG�
��� WKDW� WKH� RFFXSLHUV� ZHUH� OLDEOH� WR� WKH� SODLQWLII� LQ� GDPDJHV� XQGHU�V������ RI� WKH� )DFWRULHV� $FW� ������ LQ� WKDW� WKH\� KDG� IDLOHG� WR� SURYLGH� DQG�PDLQWDLQ��VR�IDU�DV�ZDV�UHDVRQDEO\�SUDFWLFDEOH��D�VDIH�PHDQV�RI�DFFHVV�WR�WKH�SODFH�DW�ZKLFK�WKH�SODLQWLII�KDG�WR�ZRUN��LH��WR�WDNH�RXW�WKH�QDLOV��DQG�WKDW�WKLV�DOVR�ZDV�D�FDXVH�RI�KLV�LQMXU\�
��� RQ� D� FODLP� XQGHU� V����� RI� WKH� /DZ� 5HIRUP� �0DUULHG�:RPHQ� DQG�7RUWIHDVRUV��$FW� ������ IRU� FRQWULEXWLRQ�PDGH� E\� WKH�RFFXSLHUV�� OLDEOH�XQGHU�WKH� )DFWRULHV� $FW� ������ DJDLQVW� WKH� VXE�FRQWUDFWRUV�� OLDEOH� DW� FRPPRQ� ODZ��WKDW��VLQFH�WKH�RFFXSLHUV�KDG�HPSOR\HG�FRQWUDFWRUV�WR�GR�WKH�ZRUN�OHDYLQJ�WKH�PHWKRG� DQG PDQQHU� RI� LW� HQWLUHO\� WR� WKH� VXE�FRQWUDFWRUV�� DOO� SURSHU�SUHFDXWLRQV�ZHUH� WKH� SURYLQFH� RI� WKH� VXE�FRQWUDFWRUV� DQG� WKH� UHVSRQVLELOLW\�IRU� WKH� LQMXU\�ZDV� WKDW�RI� WKH�VXE�FRQWUDFWRUV�� �$FFRUGLQJO\� WKH�FRQWULEXWLRQ�WR�EH�UHFRYHUHG�E\�WKH�RFFXSLHUV�VKRXOG�DPRXQW�WR�D�FRPSOHWH�LQGHPQLW\�

0,6)($6$1&(�,1�$�38%/,&�2)),&(
7KUHH�5LYHUV�'LVWULFW�&RXQFLO� Y�%DQN�RI�(QJODQG��1R����>����@���$OO�(5����
6HH�/DZ�5HSRUW�


