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$W�FRPPRQ�ODZ�WKH�GHIHQFH�RI�VHOI�GHIHQFH�RSHUDWHV�LQ�WKUHH�VSKHUHV���,W�DOORZV�D�SHUVRQ�WR�XVH�UHDVRQDEOH�IRUFH�WR�
�D� 'HIHQG�KLPVHOI�IURP�DQ�DWWDFN�
�E� 3UHYHQW�DQ�DWWDFN�RQ�DQRWKHU�SHUVRQ��HJ�5�Y�5RVH ����������&R[� ����� ZKHUH� WKH� GHIHQGDQW� ZKR� KDG� VKRW� GHDG� KLV� IDWKHU� ZKLOVW�WKH� ODWWHU� ZDV� ODXQFKLQJ� D� PXUGHURXV� DWWDFN� RQ� WKH� GHIHQGDQW
V�PRWKHU��ZDV�DFTXLWWHG�RI�PXUGHU�RQ�WKH�JURXQGV�RI�VHOI�GHIHQFH�

�F� 'HIHQG�KLV�SURSHUW\�
,Q�DGGLWLRQ��V�����RI�WKH�&ULPLQDO�/DZ�$FW����� SURYLGHV�WKDW�

³$� SHUVRQ� PD\� XVH� VXFK� IRUFH� DV� LV� UHDVRQDEOH� LQ� WKH�FLUFXPVWDQFHV� LQ� WKH� SUHYHQWLRQ� RI� FULPH�� RU� LQ� HIIHFWLQJ� RU�DVVLVWLQJ� LQ� WKH� ODZIXO� DUUHVW� RI� RIIHQGHUV� RU� VXVSHFWHG�RIIHQGHUV�RU�RI�SHUVRQV�XQODZIXOO\�DW�ODUJH�´
%RWK�WKH�FRPPRQ�ODZ�DQG�VWDWXWRU\�GHIHQFHV�FDQ�EH�UDLVHG�LQ�UHVSHFW�RI� DQ\� FULPH� ZLWK� ZKLFK� WKH� GHIHQGDQW� LV� FKDUJHG�� DQG� LI� VXFFHVVIXO�ZLOO�UHVXOW� LQ�WKH�GHIHQGDQW�EHLQJ�FRPSOHWHO\�DFTXLWWHG���+RZHYHU��LI�D�GHIHQGDQW� XVHV� H[FHVVLYH� IRUFH� WKLV� LQGLFDWHV� WKDW� KH� DFWHG�XQUHDVRQDEO\� LQ� WKH� FLUFXPVWDQFHV�� � 7KHUH� ZLOO� WKHUHIRUH� EH� QR� YDOLG�GHIHQFH��DQG�WKH�GHIHQGDQW�ZLOO�EH�OLDEOH�IRU�WKH�FULPH�

����5($621$%/(�)25&(
7KH�JHQHUDO�SULQFLSOH�LV�WKDW�WKH�ODZ�DOORZV�RQO\�UHDVRQDEOH�IRUFH�WR�EH�XVHG�LQ�WKH�FLUFXPVWDQFHV�DQG��ZKDW�LV�UHDVRQDEOH�LV�WR�EH�MXGJHG�LQ�WKH� OLJKW� RI� WKH� FLUFXPVWDQFHV� DV� WKH� DFFXVHG� EHOLHYHG� WKHP� WR� EH��ZKHWKHU� UHDVRQDEO\� RU� QRW��� � ,Q� DVVHVVLQJ� ZKHWKHU� D� GHIHQGDQW� KDG�XVHG�RQO\�UHDVRQDEOH�IRUFH��/RUG�0RUULV�LQ�3DOPHU�Y�5 >����@�$&������IHOW� WKDW� D� MXU\� VKRXOG� EH� GLUHFWHG� WR� ORRN� DW� WKH� SDUWLFXODU� IDFWV� DQG�FLUFXPVWDQFHV�RI�WKH�FDVH���+LV�/RUGVKLS�PDGH�WKH�IROORZLQJ�SRLQWV�

 $�SHUVRQ�ZKR�LV�EHLQJ�DWWDFNHG�VKRXOG�QRW�EH�H[SHFWHG�WR��ZHLJK�WR�D�QLFHW\�WKH�H[DFW�PHDVXUH�RI�KLV�QHFHVVDU\�GHIHQVLYH�DFWLRQ�� ,I� WKH� MXU\� WKRXJKW� WKDW� LQ� WKH� KHDW� RI� WKH� PRPHQW� WKH� GHIHQGDQW� GLG�ZKDW� KH� KRQHVWO\� DQG� LQVWLQFWLYHO\� WKRXJKW� ZDV� QHFHVVDU\� WKHQ� WKDW�ZRXOG� EH� VWURQJ� HYLGHQFH� WKDW� RQO\� UHDVRQDEOH� GHIHQVLYH� DFWLRQ� KDG�EHHQ�WDNHQ� $� MXU\� ZLOO� EH� WROG� WKDW� WKH� GHIHQFH� RI� VHOI�GHIHQFH� ZLOO� RQO\� IDLO� LI� WKH�SURVHFXWLRQ�VKRZ�EH\RQG�UHDVRQDEOH�GRXEW�WKDW�ZKDW�WKH�DFFXVHG�GLG�ZDV�QRW�E\�ZD\�RI�VHOI�GHIHQFH�
3DOPHU ZDV� FLWHG� ZLWK� DSSURYDO� E\� WKH� &RXUW� RI� $SSHDO� LQ� :K\WH>����@���$OO�(5�����
)RU�H[FHVVLYH�XVH�RI�IRUFH�QRW�EHLQJ�D�GHIHQFH�DW�DOO��VHH�5�Y�&OHJJ>����@���$OO�(5������IRXUWK�EXOOHW�ILUHG�DW�D�FDU�ZKLFK�GLG�QRW�VWRS�DW�D�FKHFNSRLQW�ZDV�QRW�ILUHG�LQ�VHOI�GHIHQFH��
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7KH� LVVXH� RI� D� PLVWDNH� DV� WR� WKH� DPRXQW� RI� IRUFH� QHFHVVDU\� ZDV�FRQVLGHUHG� E\� WKH� &RXUW� RI� $SSHDO� LQ� 5� Y� 6FDUOHWW >����@� &ULP� /5�����
x 5� Y� 6FDUOHWW � 7KH� GHIHQGDQW�� D� SXEOLFDQ�� VRXJKW� WR� HMHFW� D� GUXQN�SHUVRQ� IURP� KLV� SUHPLVHV�� � 7KH� GUXQN� SHUVRQ� PDGH� LW� FOHDU� WKDW� KH�ZDV� QRW� JRLQJ� WR� OHDYH� YROXQWDULO\�� � 7KH� GHIHQGDQW� EHOLHYHG� WKDW� WKH�GHFHDVHG�ZDV�DERXW�WR�VWULNH�KLP�DQG�VR�KH�SXW�KLV�DUPV�DURXQG�WKH�GUXQN� SHUVRQ
V� ERG\�� SLQQLQJ� KLV� DUPV� WR� KLV� VLGHV�� � +H� WRRN� KLP�RXWVLGH� DQG� SODFHG� KLP� DJDLQVW� WKH� ZDOO� RI� WKH� OREE\�� � 7KH� GUXQN�SHUVRQ�IHOO�EDFNZDUGV�GRZQ�D�IOLJKW�RI�ILYH�VWHSV��VWUXFN�KLV�KHDG�DQG�GLHG�� � 7KH� MXU\� ZHUH� GLUHFWHG� WKDW� LI� WKH\� ZHUH� VDWLVILHG� WKDW� WKH�GHIHQGDQW� KDG� XVHG� PRUH� IRUFH� WKDQ� ZDV� QHFHVVDU\� LQ� WKH� EDU� DQG�WKDW�KDG�FDXVHG�WKH�GHFHDVHG�WR�IDOO�DQG�VWULNH�KLV�KHDG�KH ZDV�JXLOW\�RI�PDQVODXJKWHU���7KH�GHIHQGDQW�ZDV�FRQYLFWHG�DQG�DSSHDOHG�RQ�WKH�JURXQG�WKDW�KH�KRQHVWO\��DOEHLW�XQUHDVRQDEO\��EHOLHYHG�WKH�DPRXQW�RI�IRUFH� KH� KDG� XVHG� WR� HYLFW� WKH� GUXQNHQ� PDQ� IURP� KLV� SUHPLVHV� ZDV�QHFHVVDU\�� � ,Q� DOORZLQJ� WKH� DSSHDO�� %HOGDP� /-� JDYH� WKH� IROORZLQJ�GLUHFWLRQ�IRU�MXULHV�

³7KH\� RXJKW� QRW� WR� FRQYLFW� KLP� XQOHVV� WKH\� DUH� VDWLVILHG� WKDW� WKH�GHJUHH� RI� IRUFH� XVHG� ZDV� SODLQO\� PRUH� WKDQ� ZDV� FDOOHG� IRU� E\� WKH�FLUFXPVWDQFHV� DV� KH� EHOLHYHG� WKHP� WR� EH� DQG�� SURYLGHG� KH� EHOLHYHG�WKH�FLUFXPVWDQFHV�FDOOHG�IRU�WKH� GHJUHH� RI�IRUFH�XVHG��KH� ZDV�QRW�WR�EH�FRQYLFWHG�HYHQ�LI�KLV�EHOLHI ZDV�XQUHDVRQDEOH�´
1RWH�WKDW�LQ�5�Y�2ZLQR >����@�&ULP�/5������WKH�&RXUW�RI�$SSHDO�ILUPO\�GHQLHG�WKDW�6FDUOHWW LV�WR�EH�LQWHUSUHWHG�DV�SHUPLWWLQJ�D�VXEMHFWLYH�WHVW�LQ� H[DPLQLQJ� ZKHWKHU� IRUFH� XVHG� LQ� VHOI�GHIHQFH� LV� UHDVRQDEO\�SURSRUWLRQDWH���7KH�WUXH�UXOH LV�WKDW�D�SHUVRQ�PD\�XVH�VXFK�IRUFH�DV�LV��REMHFWLYHO\�� UHDVRQDEOH� LQ� WKH� FLUFXPVWDQFHV� DV� KH� �VXEMHFWLYHO\��EHOLHYHV�WKHP�WR�EH�

����$�'87<�72�5(75($7"
7KHUH�LV�QR�UXOH�RI�ODZ�WKDW�D�SHUVRQ�DWWDFNHG�LV�ERXQG�WR�UXQ�DZD\�LI�KH�FDQ���$�GHPRQVWUDWLRQ�E\�WKH�GHIHQGDQW�WKDW�DW�WKH�WLPH�KH�GLG�QRW�ZDQW� WR� ILJKW� LV� QR� GRXEW�� WKH� EHVW� HYLGHQFH� WKDW� KH� ZDV� DFWLQJ�UHDVRQDEO\� DQG� LQ� JRRG� IDLWK� LQ� VHOI�GHIHQFH�� EXW� LW� LV� QR� PRUH� WKDQ�WKDW�� � $� SHUVRQ� PD\� LQ� VRPH� FLUFXPVWDQFHV� DFW� ZLWKRXW� WHPSRULVLQJ��GLVHQJDJLQJ� RU ZLWKGUDZLQJ�� DQG� KH� VKRXOG� KDYH� D� JRRG� GHIHQFH��6PLWK� DQG� +RJDQ��&ULPLQDO� /DZ�� ������ S������ � 7KLV� VWDWHPHQW� ZDV�DSSURYHG�LQ�

x 5�Y�%LUG >����@� �� :/5� ���� � 7KH� GHIHQGDQW� KDG� EHHQ� VODSSHG� DQG�SXVKHG� E\� D� PDQ�� � 6KH� ZDV� KROGLQJ� D� JODVV� LQ� KHU� KDQG� DW� WKH� WLPH�DQG� VKH� KDG� KLW� RXW� DW� WKH� PDQ� LQ� VHOI�GHIHQFH� ZLWKRXW� UHDOLVLQJ� WKDW�VKH� VWLOO� KHOG� WKH� JODVV�� � 7KH� WULDO� MXGJH� GLUHFWHG� WKH� MXU\� WKDW� VHOI�GHIHQFH� ZDV� RQO\� DYDLODEOH� DV� D� GHIHQFH� LI� WKH� GHIHQGDQW� KDG� ILUVW�VKRZQ� DQ� XQZLOOLQJQHVV� WR� ILJKW�� � 7KH� &RXUW� RI� $SSHDO� TXDVKHG� WKH�GHIHQGDQW
V� FRQYLFWLRQ� VD\LQJ� WKDW� LW� ZDV� XQQHFHVVDU\� WR� VKRZ� DQ�XQZLOOLQJQHVV� WR� ILJKW� DQG� WKHUH� ZHUH� FLUFXPVWDQFHV� ZKHUH� D�GHIHQGDQW� PLJKW� UHDVRQDEO\� UHDFW� LPPHGLDWHO\� DQG� ZLWKRXW� ILUVW�UHWUHDWLQJ���,W�ZDV�XS�WR�D�MXU\�WR�GHFLGH�RQ�WKH�IDFWV�RI�WKH�FDVH�
,W� LV� WKHUHIRUH�� D� PDWWHU� IRU� WKH� MXU\� WR� GHFLGH� DV� WR� ZKHWKHU� WKH�GHIHQGDQW�DFWHG�UHDVRQDEO\�LQ�VWDQGLQJ�KLV�JURXQG�WR�GHIHQG�KLPVHOI��RU� ZKHWKHU� WKH� UHDVRQDEOH� PDQ� ZRXOG� KDYH� WDNHQ� WKH� RSSRUWXQLW\� WR�UXQ�DZD\�
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,W�LV�QRW�DEVROXWHO\�QHFHVVDU\�WKDW�WKH�GHIHQGDQW�EH�DWWDFNHG�ILUVW���$V�/RUG�*ULIILWK�VDLG�LQ�%HFNIRUG�Y�5 >����@�$&������³$�PDQ�DERXW�WR�EH�DWWDFNHG�GRHV�QRW�KDYH�WR�ZDLW�IRU�KLV�DVVDLODQW�WR�VWULNH�WKH�ILUVW�EORZ�RU�ILUH�WKH�ILUVW�VKRW��FLUFXPVWDQFHV�PD\�MXVWLI\�D�SUH�HPSWLYH�VWULNH��
,Q�$WWRUQH\�*HQHUDO
V�5HIHUHQFH��1R���RI������ >����@���:/5������WKH� GHIHQGDQW� PDGH� WHQ� SHWURO� ERPEV�� GXULQJ� WKH� 7R[WHWK� ULRWV� DIWHU�KLV� VKRS� ZDV� GDPDJHG� DQG� ORRWHG�� �WR� XVH� SXUHO\� DV� D� ODVW� UHVRUW� WR�NHHS�WKHP�DZD\�IURP�P\�VKRS����7KH�H[SHFWHG�DWWDFN�QHYHU�RFFXUUHG���+H� ZDV� WKHQ� FKDUJHG� ZLWK� DQ� RIIHQFH� XQGHU� V����� RI� WKH� ([SORVLYH�6XEVWDQFHV� $FW� ����� RI� SRVVHVVLQJ� DQ� H[SORVLYH� VXEVWDQFH� LQ� VXFK�FLUFXPVWDQFHV�DV�WR�JLYH�ULVH�WR�D�UHDVRQDEOH�VXVSLFLRQ�WKDW KH�GLG�QRW�KDYH� LW� IRU� D� ODZIXO� REMHFW�� � ,W� ZDV� D� GHIHQFH� XQGHU� WKH� WHUPV� RI� WKH�VHFWLRQ�IRU�WKH�GHIHQGDQW�WR�SURYH�WKDW�KH�KDG�LW�IRU�D�ODZIXO�REMHFW�7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKHUH�ZDV�HYLGHQFH�RQ�ZKLFK�D�MXU\�PLJKW�KDYH�GHFLGHG�WKDW�WKH�XVH�RI�WKH SHWURO�ERPEV�ZRXOG�KDYH�EHHQ� UHDVRQDEOH� IRUFH� LQ� VHOI�GHIHQFH� DJDLQVW� DQ� DSSUHKHQGHG�DWWDFN�� � ,I�VR�� WKH� GHIHQGDQW� KDG� WKH� ERPEV�IRU� D� ³ODZIXO� REMHFW´� DQG�ZDV�QRW�JXLOW\�RI�WKH�RIIHQFH�FKDUJHG���+RZHYHU��LW�ZDV�DVVXPHG�WKDW�KH� ZDV�FRPPLWWLQJ�RIIHQFHV�RI�PDQXIDFWXULQJ�DQG�VWRULQJ�H[SORVLYHV�FRQWUDU\�WR�WKH�([SORVLYHV�$FW��������7KH�FRXUW�DJUHHG�ZLWK�WKH�&RXUW�RI� $SSHDO� LQ� 1�� ,UHODQG� LQ�)HJDQ >����@� 1,� ���� WKDW� SRVVHVVLRQ� RI� D�ILUHDUP� IRU� WKH� SXUSRVH� RI� SURWHFWLQJ� WKH� SRVVHVVRU� PD\� EH�SRVVHVVLRQ� IRU� D� ODZIXO REMHFW�� HYHQ� WKRXJK� WKH� SRVVHVVLRQ� ZDV�XQODZIXO��EHLQJ�ZLWKRXW�D�OLFHQFH���/RUG�/DQH�&-�VDLG�
µ7KHUH�LV�QR�TXHVWLRQ�RI�D�SHUVRQ�LQ�GDQJHU�RI�DWWDFN�³ZULWLQJ�KLV�RZQ�LPPXQLW\´� IRU� YLROHQW� IXWXUH� DFWV� RI� KLV�� � +H� LV� QRW� FRQILQHG� IRU� KLV�UHPHG\�WR�FDOOLQJ� LQ�WKH�SROLFH�RU�ERDUGLQJ�XS�KLV�SUHPLVHV���+H�PD\�VWLOO�DUP�KLPVHOI�IRU�KLV�RZQ�SURWHFWLRQ��LI�WKH�H[LJHQF\�DULVHV��DOWKRXJK�LQ�VR�GRLQJ�KH�PD\�FRPPLW�RWKHU�RIIHQFHV���7KDW�KH�PD\�EH�JXLOW\�RI�RWKHU� RIIHQFHV� ZLOO� DYRLG� WKH� ULVN� RI� DQDUFK\� FRQWHPSODWHG� E\� WKH�5HIHUHQFH�¶

����'()(1&(�2)�3523(57<
,W� FDQ� UDUHO\�� LI� HYHU�� EH� UHDVRQDEOH� WR� XVH� GHDGO\� IRUFH� IRU� WKH�SURWHFWLRQ�RI�SURSHUW\���:RXOG�LW�KDYH�EHHQ�UHDVRQDEOH�WR�NLOO�HYHQ�RQH�RI� WKH� *UHDW� 7UDLQ� 5REEHUV� WR� SUHYHQW� WKHP� IURP� JHWWLQJ� DZD\� ZLWK�WKHLU� PLOOLRQV� RI� SRXQGV� RI� ORRW�� RU� WR� NLOO� D� PDQ� DERXW� WR� GHVWUR\� D�SULFHOHVV� ROG� PDVWHU"� � HYHQ� DVVXPLQJ� WKDW� QR� PHDQV� VKRUW� RI�NLOOLQJ�FRXOG� SUHYHQW� WKH� FRPPLVVLRQ� RI� WKH� FULPH� �6PLWK� DQG� +RJDQ��&ULPLQDO�/DZ��������S�����
,Q�5�Y�+XVVH\ ����������&U�$SS�5������WKH�GHIHQGDQW�ZDV�EDUULFDGHG�LQ� KLV� URRP� ZKLOH� KLV� ODQGODG\� DQG� VRPH� DFFRPSOLFHV� ZHUH� WU\LQJ� WR�EUHDN�GRZQ�KLV�GRRU�WR�HYLFW�KLP�XQODZIXOO\���7KH�GHIHQGDQW�KDG�ILUHG�D�JXQ�WKURXJK�WKH�GRRU��DQG�ZRXQGHG�RQH�RI�WKHP���+H�ZDV�DFTXLWWHG�RI�WKH�ZRXQGLQJ�FKDUJH�RQ�WKH�JURXQGV�RI�VHOI�GHIHQFH���,W�ZDV�VWDWHG�WKDW� LW� ZRXOG� EH� ODZIXO� IRU� D� PDQ� WR� NLOO� RQH� ZKR� ZRXOG� XQODZIXOO\�GLVSRVHV�KLP�RI�KLV�KRPH�
1RWH��WRGD\�LW�ZRXOG�VHHP�GLIILFXOW�WR�FRQWHQG�WKDW�VXFK�FRQGXFW�ZRXOG�EH� UHDVRQDEOH� EHFDXVH� OHJDO� UHGUHVV� ZRXOG� EH� DYDLODEOH� LI� WKH�KRXVHKROGHU� ZHUH� ZURQJO\� HYLFWHG�� � ,QVRIDU� DV� WKH� KRXVHKROGHU� LV�SUHYHQWLQJ�FULPH��KLV�FRQGXFW�ZRXOG�EH�UHJXODWHG�E\�V��&ULPLQDO�/DZ�$FW������ZKLFK�UHSODFHV�WKH�UXOHV�RI�FRPPRQ�ODZ�
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7KXV�� RQO\� UHDVRQDEOH� IRUFH� PD\� EH� XVHG�� � ,W� ZRXOG� VHHP� FOHDU�� IRU�LQVWDQFH�� WKDW� GHVSLWH� D� FRPPRQ� EHOLHI� WR� WKH� FRQWUDU\�� RQH� LV� QRW� DW�OLEHUW\� WR� VKRRW� GHDG� D� EXUJODU� ZDQGHULQJ� DURXQG� RQH
V� KRXVH� LI� RQH�GRHV�QRW�IHDU�IRU�RQH
V�RZQ�OLIH��&ODUFNVRQ�DQG�.HDWLQJ��&ULPLQDO�/DZ�������� S������ � ,Q� )RUUHVWHU >����@� &ULP� /5� ����� LW� ZDV� KHOG� WKDW� D�WUHVSDVVHU� FDQ� SOHDG� VHOI�GHIHQFH� LI� WKH� RFFXSLHU� RI� WKH� KRXVH� XVHV�H[FHVVLYH�IRUFH�WR�WU\�WR�UHPRYH�KLP�
����0,67$.(�$6�72�6(/)�'()(1&(

,W� LV�SRVVLEOH�WKDW�D� GHIHQGDQW�PLJKW�PLVWDNHQO\�EHOLHYH�KLPVHOI� WR�EH�WKUHDWHQHG� RU� PLJKW� PLVWDNHQO\� EHOLHYH� WKDW� DQ� RIIHQFH� LV� EHLQJ�FRPPLWWHG� E\� DQRWKHU� SHUVRQ�� � 2Q� WKH� EDVLV� RI� 5� Y� :LOOLDPV��*ODGVWRQH������������&U�$SS�5�����DQG�%HFNIRUG�Y�5 >����@�$&������LW�ZRXOG�DSSHDU�WKDW�VXFK�D�GHIHQGDQW�ZRXOG�EH�HQWLWOHG�WR�EH�MXGJHG�RQ�WKH�IDFWV DV�KH�KRQHVWO\�EHOLHYHG�WKHP�WR�EH��DQG�KHQFH�ZRXOG�EH�SHUPLWWHG�WR�XVH�D�GHJUHH�RI�IRUFH�WKDW�ZDV�UHDVRQDEOH�LQ�WKH�FRQWH[W�RI�ZKDW�KH�SHUFHLYHG�WR�EH�KDSSHQLQJ�
x ,Q�5�Y�:LOOLDPV��*ODGVWRQH� ��������D�PDQ�QDPHG�0DVRQ�KDG�VHHQ�D� \RXWK� WU\LQJ� WR� URE� D� ZRPDQ� LQ� WKH� VWUHHW�� DQG� KDG� FKDVHG� KLP��NQRFNLQJ� KLP� WR� WKH� JURXQG�� � :LOOLDPV�� ZKR� KDG� QRW� ZLWQHVVHG� WKH�UREEHU\�� WKHQ� FDPH� RQWR� WKH� VFHQH� DQG� ZDV� WROG� E\� 0DVRQ� WKDW� KH�ZDV� D� SROLFH� RIILFHU� �ZKLFK� ZDV� XQWUXH��� � :� DVNHG� 0� WR� SURGXFH� KLV�ZDUUDQW� FDUG�� ZKLFK� KH� ZDV� RI� FRXUVH� XQDEOH� WR� GR�� DQG� D VWUXJJOH�HQVXHG���:�ZDV�FKDUJHG�ZLWK�DVVDXOW�RFFDVLRQLQJ�DFWXDO�ERGLO\�KDUP��DQG�DW�KLV�WULDO�UDLVHG�WKH�GHIHQFH�WKDW�KH�KDG�PLVWDNHQO\�EHOLHYHG�WKDW�0�ZDV�XQODZIXOO\�DVVDXOWLQJ�WKH� \RXWK�DQG�KDG�LQWHUYHQHG�WR�SUHYHQW�DQ\� IXUWKHU� KDUP�� � 7KH� WULDO� MXGJH� GLUHFWHG� WKH� MXU\� WKDW� KLV� PLVWDNH�ZRXOG� RQO\� EH� D� GHIHQFH� LI� LW� ZDV� ERWK� KRQHVW� DQG� UHDVRQDEOH�� � 7KH�&RXUW�RI�$SSHDO�TXDVKHG�WKH�FRQYLFWLRQ�DQG�KHOG�WKDW�WKH�GHIHQGDQW
V�PLVWDNHQ� EXW� KRQHVW� EHOLHI� WKDW� KH� ZDV� XVLQJ� UHDVRQDEOH� IRUFH� WR�SUHYHQW� WKH� FRPPLVVLRQ� RI� DQ� RIIHQFH�� ZDV� VXIILFLHQW� WR� DIIRUG� KLP� D�GHIHQFH���/RUG�/DQH�&-�VDLG�

WKH� MXU\� VKRXOG� EH� GLUHFWHG� ILUVW� RI� DOO� WKDW� WKH� SURVHFXWLRQ� KDYH� WKH�EXUGHQ�RU�GXW\�RI�SURYLQJ�WKH�XQODZIXOQHVV�RI�WKH�GHIHQGDQW
V�DFWLRQV��VHFRQGO\�� LI� WKH�GHIHQGDQW�PD\�KDYH�EHHQ�ODERXULQJ�XQGHU�D�PLVWDNH�DV�WR�WKH�IDFWV��KH�PXVW�EH�MXGJHG�DFFRUGLQJ�WR� KLV� PLVWDNHQ�YLHZ�RI�WKH�IDFWV��WKLUGO\��WKDW� LV�VR�ZKHWKHU�WKH�PLVWDNH�ZDV��RQ�DQ�REMHFWLYH�YLHZ��D�UHDVRQDEOH�PLVWDNH�RU�QRW�
 ,Q� D� FDVH� RI� VHOI�GHIHQFH�� ZKHUH� VHOI�GHIHQFH� RU� WKH� SUHYHQWLRQ� RI�FULPH� LV� FRQFHUQHG�� LI� WKH� MXU\� FDPH� WR� WKH� FRQFOXVLRQ� WKDW� WKH�GHIHQGDQW�EHOLHYHG��RU�PD\�KDYH�EHOLHYHG��WKDW�KH�ZDV�EHLQJ�DWWDFNHG�RU�WKDW�D�FULPH�ZDV�EHLQJ�FRPPLWWHG��DQG�WKDW�IRUFH�ZDV�QHFHVVDU\�WR�SURWHFW�KLPVHOI�RU�WR�SUHYHQW�WKH�FULPH��WKHQ�WKH�SURVHFXWLRQ�KDYH�QRW�SURYHG�WKHLU�FDVH� ,I� KRZHYHU� WKH� GHIHQGDQW
V� DOOHJHG� EHOLHI� ZDV� PLVWDNHQ� DQG� LI� WKH�PLVWDNH�ZDV�DQ�XQUHDVRQDEOH�RQH��WKDW�PD\�EH�D SRZHUIXO�UHDVRQ�IRU�FRPLQJ� WR� WKH� FRQFOXVLRQ� WKDW WKH� EHOLHI� ZDV� QRW� KRQHVWO\� KHOG� DQG�VKRXOG�EH�UHMHFWHG� (YHQ� LI� WKH� MXU\� FDPH� WR� WKH� FRQFOXVLRQ� WKDW� WKH� PLVWDNH� ZDV� DQ�XQUHDVRQDEOH� RQH�� LI� WKH� GHIHQGDQW� PD\� JHQXLQHO\� KDYH� EHHQ�ODERXULQJ�XQGHU�LW��KH�LV�HQWLWOHG�WR�UHO\�XSRQ�LW�
x ,Q� %HFNIRUG� Y� 5 �������� WKH� GHIHQGDQW� SROLFH� RIILFHU� VKRW� GHDG� D�VXVSHFW��KDYLQJ�EHHQ�WROG�WKDW�KH�ZDV�DUPHG�DQG�GDQJHURXV��EHFDXVH�
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KH� IHDUHG� IRU� KLV� RZQ� OLIH�� � 7KH� SURVHFXWLRQ� FDVH� ZDV� WKDW� WKH� YLFWLP�KDG� EHHQ� XQDUPHG� DQG� WKXV� SUHVHQWHG� QR� WKUHDW� WR� WKH� GHIHQGDQW���7KH�WULDO�MXGJH�GLUHFWHG�WKH�MXU\�WKDW�WKH�GHIHQGDQW
V�EHOLHI�LQ�WKH�QHHG�WR�VKRRW�LQ�VHOI�GHIHQFH�KDG�WR�EH�ERWK�KRQHVW�DQG�UHDVRQDEOH�,Q� UHMHFWLQJ� WKLV� GLUHFWLRQ�� WKH� 3ULY\� &RXQFLO� DSSURYHG� WKH�DSSURDFK�LQ�:LOOLDPV�� /RUG�*ULIILWKV�FRPPHQWHG�WKDW�MXULHV�VKRXOG�EH�JLYHQ� WKH� IROORZLQJ� JXLGDQFH�� ³:KHWKHU� WKH� SOHD� LV� VHOI�GHIHQFH� RU�GHIHQFH�RI�DQRWKHU��LI�WKH�GHIHQGDQW�PD\�KDYH�EHHQ�ODERXULQJ�XQGHU�D�PLVWDNH� DV� WR� IDFWV�� KH� PXVW� EH� MXGJHG� DFFRUGLQJ� WR� KLV� PLVWDNHQ�EHOLHI�RI�WKH�IDFWV��WKDW�LV�VR�ZKHWKHU�WKH�PLVWDNH�ZDV��RQ�DQ�REMHFWLYH�YLHZ�� D� UHDVRQDEOH� PLVWDNH� RU� QRW��� � 7KH� GHIHQGDQW� WKHUHIRUH�� KDG� D�GHIHQFH�RI�VHOI�GHIHQFH�EHFDXVH�WKH�NLOOLQJ�ZDV�QRW�XQODZIXO�LI�� LQ�WKH�FLUFXPVWDQFHV� DV� KH� SHUFHLYHG� WKHP� WR� EH�� KH� KDG XVHG� UHDVRQDEOH�IRUFH�WR�GHIHQG�KLPVHOI�
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2QH�HIIHFW�RI�DOFRKRO�FDQ�EH�WR�OHDG�WKH�GULQNHU�WR�LQWHUSUHW�WKH�ZRUGV�DQG� DFWLRQV� RI� RWKHUV� DV� WKUHDWHQLQJ�� WKHUHE\� LQFUHDVLQJ� �GHIHQVLYH�DFWLYLW\�� �&ODUNVRQ� DQG� .HDWLQJ��&ULPLQDO�/DZ�� ������ S������ � ,Q� RWKHU�ZRUGV�� D� GUXQNHQ� SHUVRQ� PD\� DFW� YLROHQWO\�� PLVWDNHQO\� EHOLHYLQJ�KLPVHOI�WR�EH�XQGHU�DWWDFN���:KDW�LV�WKH�SRVLWLRQ�ZKHUH�VXFK�D�SHUVRQ�PDNHV� D� PLVWDNH� DV� WR� D� �GHIHQFH�"� � 7KH� YLHZ� QRZ� WDNHQ� E\� WKH�FRXUWV�LV�WKDW�VXFK�D�GUXQNHQ�PLVWDNH��KRZHYHU�JHQXLQHO\�EHOLHYHG��LV�QR GHIHQFH�WR�D�FULPLQDO�FKDUJH�� QRW�HYHQ�WR�FULPHV�RI�VSHFLILF�LQWHQW���7KH�WZR�OHDGLQJ�FDVHV�DUH�
x 5�Y�2
*UDG\ >����@���:/5������ 7KH�GHIHQGDQW�ZRNH�IURP�D�GUXQNHQ�VWXSRU�WR�ILQG� KLV� HTXDOO\� GUXQN�IULHQG� KLWWLQJ�KLP��� ,Q� RUGHU�WR�GHIHQG�KLPVHOI� KH� UHWDOLDWHG� ZLWK� VHYHUDO� EORZV� DQG� WKHQ� UHWXUQHG� WR� VOHHS���+H� DZRNH� WR� ILQG� KLV� IULHQG� GHDG�� � 7KH� GHIHQGDQW� ZDV� FRQYLFWHG� RI�PDQVODXJKWHU�DQG�DSSHDOHG�DJDLQVW�FRQYLFWLRQ��UHO\LQJ�RQ�WKH�GHIHQFH�RI� VHOI�GHIHQFH� LQ� WKH� FLUFXPVWDQFHV� DV� KH� PLVWDNHQO\� EHOLHYHG� WKHP�WR� EH�� � 7KH� &RXUW� RI� $SSHDO� GLVPLVVHG� WKH� DSSHDO� DQG� VDLG� WKDW� D�PLVWDNH�DULVLQJ�IURP�YROXQWDU\�LQWR[LFDWLRQ�FRXOG�QHYHU�EH�UHOLHG�RQ�LQ�SXWWLQJ� IRUZDUG� D� GHIHQFH�� ZKDWHYHU� WKH� FULPH�� � /RUG� /DQH� &-� DOVR�UHMHFWHG�WKH�UHOHYDQFH�RI� WKH�GLVWLQFWLRQ�EHWZHHQ�FULPHV�RI�EDVLF�DQG�VSHFLILF�LQWHQW�RQ�WKLV�DVSHFW�RI�WKH�PDWWHU�
x 5�Y�2
&RQQRU >����@�&ULP�/5������ 7KH�GHIHQGDQW�ZKLOH�GUXQN�KHDG�EXWWHG�KLV�YLFWLP��ZKR�GLHG���+H�FODLPHG�KH�WKRXJKW�KH�ZDV�DFWLQJ�LQ�VHOI�GHIHQFH�� � +H� ZDV� FRQYLFWHG� RI� PXUGHU� DQG� DSSHDOHG� RQ WKH�JURXQGV� WKDW� KLV� PLVWDNHQ� EHOLHI� ZDV� UHOHYDQW�� � 7KH� &RXUW� RI� $SSHDO�KHOG� WKDW�� IROORZLQJ� 2
*UDG\�� D� GUXQNHQ� PLVWDNH� DV� WR� WKH� QHHG� IRU�VHOI�GHIHQVLYH� DFWLRQ� ZDV� WR� EH� LJQRUHG� E\� WKH� MXU\�� � +RZHYHU�� LQ�PXUGHU� FDVHV� WKH� GUXQNHQQHVV� RI� WKH� GHIHQGDQW� FRXOG� EH� WDNHQ� LQWR�FRQVLGHUDWLRQ� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH� GHIHQGDQW� KDG� WKH�QHFHVVDU\�VSHFLILF�LQWHQW��DQG�RQ�WKLV�EDVLV�D�YHUGLFW�RI�PDQVODXJKWHU�ZDV�VXEVWLWXWHG��


