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6RPHWLPHV� WKH� UHPHG\�RI� GDPDJHV�ZLOO� EH� LQDGHTXDWH�FRPSHQVDWLRQ� WR� WKH�YLFWLP�RI�D�EUHDFK�RI�FRQWUDFW���)RU�H[DPSOH��WKH�SODLQWLII�PD\�KDYH�FRQWUDFWHG�WR� SXUFKDVH� D� SDUWLFXODU� SORW� RI� ODQG� IURP� WKH GHIHQGDQW� IRU� ZKLFK�FRPSHQVDWLRQ� FDQQRW� SURYLGH� D� VDWLVIDFWRU\� HTXLYDOHQW� LQ� WKH� HYHQW� RI� WKH�GHIHQGDQW
V� EUHDFK�� � (TXLW\� WKHUHIRUH� GHYHORSHG� D� QXPEHU� RI� UHPHGLHV��GLVFUHWLRQDU\� LQ� QDWXUH�� GLUHFWHG� WRZDUGV� HQVXULQJ� WKDW� D� SODLQWLII� ZDV� QRW�XQMXVWO\�WUHDWHG�E\�KLV�EHLQJ�FRQILQHG�WR�WKH�FRPPRQ�ODZ�UHPHG\�RI�GDPDJHV���7ZR� VXFK� UHPHGLHV� ZLOO� QRZ� EH� FRQVLGHUHG�� VSHFLILF� SHUIRUPDQFH� DQG�LQMXQFWLRQV�
63(&,),&�3(5)250$1&(

$Q�RUGHU�IRU�VSHFLILF�SHUIRUPDQFH�ZLOO�FRPSHO�WKH�DGGUHVVHH�WR�IXOILO�WKH�WHUPV�RI� D� FRQWUDFW�� � 7KHVH� WHUPV� PXVW� EH� SRVLWLYH� LQ� QDWXUH�� ZKHUHDV� QHJDWLYH�VWLSXODWLRQV�DUH�QRUPDOO\�HQIRUFHG�E\�DQ�LQMXQFWLRQ�
$Q\�FDVH�FRQFHUQLQJ�VSHFLILF�SHUIRUPDQFH�LQHYLWDEO\�UHTXLUHV�D�FRQVLGHUDWLRQ�RI�WKUHH�LVVXHV�
��� '$0$*(6�,1$'(48$7(
,I� WKH� SODLQWLII� FDQ� VKRZ� WKDW� GDPDJHV� DUH� LQDGHTXDWH�� WKHQ� WKH� FRXUW� PD\�JUDQW�KLV�FODLP�IRU�VSHFLILF�SHUIRUPDQFH�� �'DPDJHV�ZLOO�EH�LQDGHTXDWH� LQ� WKH�IROORZLQJ�FLUFXPVWDQFHV�
�L��:KHUH�WKH�SODLQWLII�FDQQRW�JHW�D�VDWLVIDFWRU\�VXEVWLWXWH�
1XWEURZQ�Y�7KRUQWRQ ����������9HV����&RKHQ�Y�5RFKH >����@���.%�����
�LL��:KHUH�WKH�DZDUG�RI�GDPDJHV�ZRXOG�EH�XQIDLU�WR�WKH�SODLQWLII�
%HVZLFN�Y�%HVZLFN >����@�$&����
�LLL�:KHUH�WKH�TXDQWXP�RI�GDPDJHV�LV�GLIILFXOW�WR�DVVHVV�
�LY��8QGHU�V���6*$�������WKH�VHOOHU�UHIXVHV�WR�GHOLYHU�µVSHFLILF�RU�DVFHUWDLQHG¶�JRRGV�
��� -8',&,$/�',6&5(7,21
³(TXLW\�ZLOO�RQO\�JUDQW�VSHFLILF�SHUIRUPDQFH�LI��XQGHU�DOO�WKH�FLUFXPVWDQFHV��LW�LV�MXVW�DQG�HTXLWDEOH�WR�GR�VR���6WLFNQH\�Y�.HHEOH >����@�$&��������+RZHYHU��WKH�H[HUFLVH�RI�WKLV�GLVFUHWLRQ�LV�FLUFXPVFULEHG�E\�D�QXPEHU�RI�ZHOO�NQRZQ�UXOHV�
�L� 7KHUH� PXVW� EH�PXWXDOLW\� EHIRUH� VSHFLILF� SHUIRUPDQFH� LV� DYDLODEOH���³7KH�FRXUW�GRHV�QRW�JUDQW�VSHFLILF�SHUIRUPDQFH�XQOHVV�LW�FDQ�JLYH�IXOO�UHOLHI�WR�ERWK�SDUWLHV��SHU�/RUG�&UDQZRUWK�/&�LQ�%ODFNHWW�Y�%DWHV �������/5���&K�$SS�����
�LL� 6SHFLILF� SHUIRUPDQFH�ZLOO� QRW� EH� RUGHUHG� LI� LW� LV� LPSRVVLEOH� IRU� WKH�GHIHQGDQW� WR�FRPSO\�ZLWK� WKH�RUGHU��HJ�� LQ�D�FRQWUDFW� IRU� WKH�VDOH�RI� ODQG�QRW�RZQHG�E\�WKH�YHQGRU�DV�LQ�:DWWV�Y�6SHQFH >����@�&K�����
�LLL� 6SHFLILF�SHUIRUPDQFH�ZLOO�EH�UHIXVHG�LI�WKH�SODLQWLII�KDV�DFWHG�XQIDLUO\�RU�GLVKRQHVWO\���7KH�HTXLWDEOH�SULQFLSOH�LV�WKDW�WKH�SODLQWLII�PXVW�FRPH�WR�HTXLW\�ZLWK�FOHDQ�KDQGV���6HH�
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�LY� 6SHFLILF�SHUIRUPDQFH�ZLOO�EH�UHIXVHG�LI�WKH�SODLQWLII�IDLOV�WR�SHUIRUP�D�SURPLVH�ZKLFK�LQGXFHG�WKH�GHIHQGDQW�WR�FRQWUDFW���6HH�
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�Y� 6SHFLILF� SHUIRUPDQFH� ZLOO� EH� UHIXVHG� LI� LW� ZRXOG� FDXVH� VHYHUH�KDUGVKLS�WR�WKH�GHIHQGDQW���6HH�
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7KH� ILQDO� FRQVLGHUDWLRQ� LV� WKH� W\SH� RI� FRQWUDFW� DV� WUDGLWLRQDOO\� HTXLW\�ZLOO� QRW�RUGHU� VSHFLILF� SHUIRUPDQFH� RI� FRQWUDFWV� LQYROYLQJ� SHUVRQDO� VHUYLFH� DQG�EXLOGLQJ�FRQWUDFWV�
�L� 7KH� FRXUW� ZLOO� QRW� RUGHU� VSHFLILF� SHUIRUPDQFH� RI� SHUVRQDO� VHUYLFH�FRQWUDFWV� $OVR�QRWH� WKDW� V���RI� WKH�7UDGH�8QLRQ�DQG�/DERXU�5HODWLRQV�$FW������ VWDWHV� WKDW� QR� FRXUW� VKDOO� FRPSHO� DQ� HPSOR\HH� WR� GR� DQ\� ZRUN� E\�RUGHULQJ�VSHFLILF�SHUIRUPDQFH�RI�D�FRQWUDFW�RI�HPSOR\PHQW��RU�E\� UHVWUDLQLQJ�WKH�EUHDFK�RI�VXFK�FRQWUDFW�E\�LQMXQFWLRQ�
$Q�HPSOR\HU�FDQQRW�EH� IRUFHG�WR�HPSOR\�VRPHERG\�DJDLQVW�KLV�ZLVKHV��DQG�WKH�JHQHUDO�UXOH�LV�WKDW�WKH�FRXUW�ZLOO�QRW�RUGHU�UH�HQJDJHPHQW�RI�DQ�HPSOR\HH��EXW� ZLOO� LQVWHDG� DZDUG� FRPSHQVDWLRQ�� � 1RWH� WKDW� DQ� LQGXVWULDO� WULEXQDO� FDQ�RUGHU� UHLQVWDWHPHQW� RU� UH�HQJDJHPHQW� XQGHU� WKH� (PSOR\PHQW� 3URWHFWLRQ��&RQVROLGDWLRQ��$FW������
�LL� 7KH� FRXUW� ZLOO� QRW� JHQHUDOO\� RUGHU� VSHFLILF� SHUIRUPDQFH� RI� EXLOGLQJ�FRQWUDFWV�� �7KH� MXVWLILFDWLRQ� LV�WKDW�GDPDJHV�PD\�EH�DQ�DGHTXDWH�UHPHG\�DV�WKH�SODLQWLII�FDQ�HQJDJH�DQRWKHU�EXLOGHU��WKH�GLIILFXOW\�RI�FRQWLQXDOO\�VXSHUYLVLQJ�WKH� EXLOGLQJ� ZRUN� DQG� WKH� EXLOGLQJ� VSHFLILFDWLRQV� DUH� RIWHQ� WRR� LPSUHFLVH���+RZHYHU��IRU�DQ�H[FHSWLRQDO�FDVH�VHH�
:ROYHUKDPSWRQ�&RUS�Y�(PPRQV >����@���.%�����
7KH�GLIILFXOW\�RI�D�FRXUW
V�VXSHUYLVLQJ�FRQWLQXRXV�FRQWUDFWXDO�GXWLHV�PD\�DOVR�SUHYHQW�VSHFLILF�SHUIRUPDQFH�LQ�D�YDULHW\�RI�RWKHU�VLWXDWLRQV���)RU�H[DPSOH��DQ�DJUHHPHQW� WR� SURYLGH� D� SRUWHU� IRU� D� EORFN� RI� IODWV�� � &RQWUDVW� WKH� IROORZLQJ�FDVHV�
5\DQ�Y�0XWXDO�7RQWLQH�$VVRF >����@���&K����3RVQHU�Y�6FRWW�/HZLV >����@���$OO�(5�����
7KH�PRVW�UHFHQW�FDVH�LV�WKH�GHFLVLRQ�RI�WKH�+RXVH�RI�/RUGV�LQ�
&R�2S�,QVXUDQFH�Y�$UJ\OO�6WRUHV >����@���$OO�(5�����
�LLL� )LQDOO\��LI�WKH�FRQWUDFW�LV�HQWLUH�DQG�FDQQRW�EH�VHYHUHG��WKH�FRXUW�ZLOO�QRW� RUGHU�VSHFLILF�SHUIRUPDQFH�RI�SDUW� RI� WKDW� FRQWUDFW�� DV� LQ�5\DQ� Y�0XWXDO�7RQWLQH �������
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$�FRXUW�PD\�EH�DEOH�WR�UHVWUDLQ�D�SDUW\�IURP�FRPPLWWLQJ�D�EUHDFK�RI�FRQWUDFW�E\�LQMXQFWLRQ���7KHUH�DUH�WKUHH�W\SHV�RI�LQMXQFWLRQ�
x ,QWHUORFXWRU\� LQMXQFWLRQV�DUH�GHVLJQHG�WR�UHJXODWH� WKH�SRVLWLRQ�RI� WKH�SDUWLHV�SHQGLQJ�D�KHDULQJ�x $� SURKLELWRU\� LQMXQFWLRQ� RUGHUV� D� GHIHQGDQW� QRW� WR� GR� VRPHWKLQJ� LQ�EUHDFK�RI�FRQWUDFW�x $�PDQGDWRU\�LQMXQFWLRQ�UHTXLUHV�D�GHIHQGDQW�WR�UHYHUVH�WKH�HIIHFWV�RI�DQ�H[LVWLQJ�EUHDFK�
:LWK�SURKLELWLYH�LQMXQFWLRQV��D�FRXUW��LQ�WKH�H[HUFLVH�RI�LWV�GLVFUHWLRQ��ZLOO�QRW�EH�LQIOXHQFHG� E\� WKH� IDFW� WKDW� WKH� GHIHQGDQW
V� FRPSOLDQFH� ZLWK� WKH� LQMXQFWLRQ�ZRXOG� EH� XQGXO\� RQHURXV� RU� WKDW� WKH� EUHDFK� ZRXOG� FDXVH� WKH� SODLQWLII� OLWWOH�SUHMXGLFH�� � +RZHYHU�� ZLWK� PDQGDWRU\� LQMXQFWLRQV�� D� FRXUW� ZLOO� DSSO\� WKH�µEDODQFH� RI� FRQYHQLHQFH¶� WHVW�� UHIXVLQJ� UHOLHI� LI� WKH� KDUGVKLS� FDXVHG� WR� WKH�GHIHQGDQW� E\� FRPSOLDQFH� ZLWK� WKH� RUGHU� RXWZHLJKV� WKH� FRQVHTXHQWLDO�DGYDQWDJHV�WR�WKH�SODLQWLII�
7KH� JHQHUDO� UXOH� LV� WKDW� DQ� LQMXQFWLRQ� ZLOO�QRW� EH� JUDQWHG� LI� WKH� HIIHFW� LV� WR�GLUHFWO\� RU� LQGLUHFWO\� FRPSHO� WKH� GHIHQGDQW� WR� GR� DFWV� IRU� ZKLFK� WKH� SODLQWLII�FRXOG�QRW�KDYH�VSHFLILF�SHUIRUPDQFH���)RU�H[DPSOH��WR�UHTXLUH�SHUIRUPDQFH�RI�D�FRQWUDFW�IRU�SHUVRQDO�VHUYLFHV���6HH�
3DJH�2QH�5HFRUGV�Y�%ULWWRQ >����@���:/5�����
+RZHYHU��WKHUH�DUH�VRPH�LPSRUWDQW�H[FHSWLRQV�WR�WKLV�UXOH�
�L� $� VHUYLFH� FRQWUDFW�PD\� FRQWDLQ� QHJDWLYH� REOLJDWLRQV�ZKLFK� FDQ� EH�HQIRUFHG�E\� LQMXQFWLRQ�ZLWKRXW� FRPSHOOLQJ�SRVLWLYH� SHUIRUPDQFH�RI� WKH�ZKROH�FRQWUDFW���6HH�
/XPOH\�Y�:DJQHU ������
�LL� $� QHJDWLYH� VWLSXODWLRQ� ZKLFK� LV� WRR� ZLGH� FDQ� EH� VHYHUHG� DQG�HQIRUFHG�LQ�SDUW���6HH�
:DUQHU�%URV�Y�1HOVRQ >����@���.%�����
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'DPDJHV�ZHUH�RULJLQDOO\�RQO\�DYDLODEOH�DW�FRPPRQ�ODZ�� �+RZHYHU��V��RI� WKH�&KDQFHU\� $PHQGPHQW� $FW� ����� �/RUG� &DLUQV� $FW��� JDYH� WKH� &RXUW� RI�&KDQFHU\�D�GLVFUHWLRQ�WR�DZDUG�GDPDJHV�LQ� OLHX�RI��RU� LQ�DGGLWLRQ�WR�VSHFLILF�SHUIRUPDQFH�SURYLGHG�WKH�FRQWUDFW�LV�RI�D�W\SH�WKDW�LV�VSHFLILFDOO\�HQIRUFHDEOH�
7KLV�SRZHU�LV�QRZ�FRQWDLQHG�LQ�V���RI�WKH�6XSUHPH�&RXUW�$FW��������:KHUH�WKH�&RXUW�RI�$SSHDO�RU�+LJK�&RXUW�KDV�MXULVGLFWLRQ�WR�HQWHUWDLQ�DQ�DSSOLFDWLRQ�IRU�DQ�LQMXQFWLRQ�RU�VSHFLILF�SHUIRUPDQFH��LW�PD\�DZDUG�GDPDJHV�LQ�DGGLWLRQ�WR��RU�LQ�VXEVWLWXWLRQ�IRU��DQ�LQMXQFWLRQ�RU�VSHFLILF�SHUIRUPDQFH�
)RU� DQ� H[DPSOH� RI� GDPDJHV� EHLQJ� DZDUGHG� LQ� DGGLWLRQ� WR� VSHFLILF�SHUIRUPDQFH��VHH�
*UDQW�Y�'DZNLQV >����@���:/5������


