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)RU� D� PLVWDNH� WR� DIIHFW� WKH� YDOLGLW\� RI� D� FRQWUDFW� LW� PXVW� EH� DQ� ³RSHUDWLYH�PLVWDNH´��LH��D�PLVWDNH�ZKLFK�RSHUDWHV�WR�PDNH�WKH�FRQWUDFW�YRLG���7KH�HIIHFW�RI�D�PLVWDNH�LV�
x $W�FRPPRQ�ODZ��ZKHQ�WKH�PLVWDNH�LV�RSHUDWLYH�WKH�FRQWUDFW�LV�XVXDOO\�YRLG�DE�LQLWLR��LH��IURP�WKH�EHJLQQLQJ���7KHUHIRUH��QR�SURSHUW\�ZLOO�SDVV�XQGHU�LW�DQG�QR�REOLJDWLRQV�FDQ�DULVH�XQGHU�LW�
x (YHQ� LI� WKH� FRQWUDFW� LV� YDOLG� DW� FRPPRQ� ODZ�� LQ� HTXLW\� WKH� FRQWUDFW� PD\� EH�YRLGDEOH� RQ� WKH� JURXQG� RI� PLVWDNH�� � 3URSHUW\�ZLOO� SDVV� DQG� REOLJDWLRQV� ZLOO�DULVH�XQOHVV�RU�XQWLO�WKH�FRQWUDFW�LV�DYRLGHG���+RZHYHU��WKH�ULJKW�WR�UHVFLVVLRQ�PD\�EH�ORVW�

8QIRUWXQDWHO\��WKHUH�LV�QR�JHQHUDO�GRFWULQH�RI�PLVWDNH�� WKH�UXOHV�DUH�FRQWDLQHG�LQ�D�GLVSDUDWH�JURXS�RI�FDVHV���7KLV�LV�DOVR�DQ�DUHD�RI�FRQIXVLQJ�WHUPLQRORJ\���1R� WZR�DXWKRULWLHV�VHHP�WR�DJUHH�RQ�D�FRPPRQ�FODVVLILFDWLRQ��DQG�RIWHQ� WKH�VDPH�WHUPLQRORJ\�LV�XVHG�WR�FRYHU�GLIIHUHQW�IRUPV�RI�PLVWDNH�
&20021�0,67$.(

$�FRPPRQ�PLVWDNH�LV�RQH�ZKHQ�ERWK�SDUWLHV�PDNH�WKH�VDPH�HUURU�UHODWLQJ�WR�D�IXQGDPHQWDO�IDFW���7KH�FDVHV�PD\�EH�FDWHJRULVHG�DV�IROORZV�
�$� 5(6�(;7,1&7$

$�FRQWUDFW�ZLOO�EH�YRLG�DW�FRPPRQ�ODZ�LI�WKH�VXEMHFW�PDWWHU�RI�WKH�DJUHHPHQW�LV��LQ�IDFW��QRQ�H[LVWHQW���6HH�IRU�H[DPSOH�
&RXWXULHU�Y�+DVWLH ���������+/�&DV����
,Q�DGGLWLRQ��V��RI�WKH�6DOH�RI�*RRGV�$FW������SURYLGHV�WKDW�
:KHUH�WKHUH�LV�D�FRQWUDFW�IRU�WKH�VDOH�RI�VSHFLILF�JRRGV��DQG�WKH�JRRGV�ZLWKRXW�WKH�NQRZOHGJH�RI�WKH�VHOOHUV�KDYH�SHULVKHG�DW�WKH�WLPH�ZKHQ�WKH�FRQWUDFW�ZDV�PDGH��WKH�FRQWUDFW�LV�YRLG�
2WKHU�UHOHYDQW�FDVHV�LQFOXGH�
*ULIILWK�Y�%U\PHU ����������7/5����*DOORZD\�Y�*DOORZD\ ����������7/5����
&RXWXULHU�Y�+DVWLH ZDV�LQWHUSUHWHG�GLIIHUHQWO\�E\�WKH�+LJK�&RXUW�RI�$XVWUDOLD�LQ�
0F5DH�Y�7KH�&RPPRQZHDOWK�'LVSRVDOV�&RPPLVVLRQ ����������&/5����

�%� 5(6�68$
:KHUH�D�SHUVRQ�PDNHV�D�FRQWUDFW�WR�SXUFKDVH�WKDW�ZKLFK��LQ�IDFW��EHORQJV�WR�KLP��WKH�FRQWUDFW�LV�YRLG���)RU�H[DPSOH�VHH�
&RRSHU�Y�3KLEEV �������/5���+/����
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�&� 0,67$.(�$6�72�48$/,7<
$� PLVWDNH� DV� WR� WKH� TXDOLW\� RI� WKH� VXEMHFW� PDWWHU� RI� D� FRQWUDFW� KDV EHHQ�FRQILQHG�WR�YHU\�QDUURZ�OLPLWV���$FFRUGLQJ�WR�/RUG�$WNLQ�
³$�PLVWDNH�ZLOO�QRW�DIIHFW�DVVHQW�XQOHVV�LW�LV�WKH�PLVWDNH�RI�ERWK�SDUWLHV��DQG�LV�DV�WR�WKH�H[LVWHQFH�RI�VRPH�TXDOLW\�ZKLFK�PDNHV�WKH�WKLQJ�ZLWKRXW�WKH�TXDOLW\�HVVHQWLDOO\�GLIIHUHQW�IURP�WKH WKLQJ�DV�LW�ZDV�EHOLHYHG�WR�EH�´
6HH�
%HOO�Y�/HYHU�%URV�/WG >����@�$OO�(5���
,Q�FDVHV�VLQFH�%HOO�Y�/HYHU�%URV WKH�FRXUWV�KDYH�QRW�EHHQ�RYHU�UHDG\�WR�ILQG�D�PLVWDNH�DV�WR�TXDOLW\�WR�EH�RSHUDWLYH���6HH�
6ROOH�Y�%XWFKHU >����@���$OO�(5�����/HDI�Y�,QWHUQDWLRQDO�*DOOHULHV >����@���$OO�(5����+DUULVRQ�	�-RQHV�/WG�Y�%XQWHQ�	�/DQFDVWHU�/WG >����@���$OO�(5����$VVRFLDWHG�-DSDQHVH�%DQN�/WG�Y�&UHGLW�GX�1RUG >����@���$OO�(5����%&&,�Y�$OL�DQG�RWKHUV >����@���$OO�(5�����

5(0(',(6
:KHUH� D� FRQWUDFW� LV� YRLG� IRU� LGHQWLFDO� PLVWDNH�� WKH� FRXUW� H[HUFLVLQJ� LWV�HTXLWDEOH�MXULVGLFWLRQ��FDQ�
x 5HIXVH�VSHFLILF�SHUIRUPDQFHx 5HVFLQG�DQ\�FRQWUDFWXDO�GRFXPHQW�EHWZHHQ�WKH�SDUWLHVx ,PSRVH�WHUPV�EHWZHHQ�WKH�SDUWLHV��LQ�RUGHU�WR�GR�MXVWLFH�
5HOHYDQW�FDVHV�LQFOXGH�
&RRSHU�Y 3KLEEV �������/5���+/����6ROOH�Y�%XWFKHU >����@���$OO�(5�����*ULVW�Y�%DLOH\ >����@���$OO�(5����0DJHH�Y�3HQQLQH�,QVXUDQFH >����@���$OO�(5����
5HVFLVVLRQ� IRU� PLVWDNH� LV� VXEMHFW� WR� WKH� VDPH� EDUV� DV� UHVFLVVLRQ� IRU�PLVUHSUHVHQWDWLRQ�
81,/$7(5$/�0,67$.(

7KH�FDVH�RI�XQLODWHUDO�PLVWDNH�LV�ZKHUH�RQO\�RQH�SDUW\�LV�PLVWDNHQ��7KH�FDVHV�PD\�EH�FDWHJRULVHG�DV�IROORZV�
�$� 0,67$.(�$6�72�7+(�7(506�2)�7+(�&2175$&7

:KHUH�RQH�SDUW\� LV�PLVWDNHQ�DV� WR� WKH�QDWXUH�RI� WKH�FRQWUDFW� DQG� WKH�RWKHU�SDUW\�LV�DZDUH�RI�WKH�PLVWDNH��RU�WKH�FLUFXPVWDQFHV�DUH�VXFK�WKDW�KH�PD\�EH�WDNHQ�WR�EH�DZDUH�RI�LW��WKH�FRQWUDFW�LV�YRLG�
)RU� WKH�PLVWDNH�WR�EH�RSHUDWLYH�� WKH�PLVWDNH�E\�RQH�SDUW\�PXVW�EH�DV�WR�WKH�WHUPV�RI�WKH�FRQWUDFW�LWVHOI���6HH�
+DUWRJ�Y�&ROLQ�	�6KLHOGV >����@���$OO�(5����
$� PHUH� HUURU� RI� MXGJHPHQW� DV� WR� WKH� TXDOLW\� RI� WKH� VXEMHFW� PDWWHU� ZLOO� QRW�VXIILFH�WR�UHQGHU�WKH�FRQWUDFW�YRLG�IRU�XQLODWHUDO�PLVWDNH���6HH�
6PLWK�Y�+XJKHV �������/5���4%����
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(TXLW\�IROORZV�WKH�ODZ�DQG�ZLOO�UHVFLQG�D�FRQWUDFW�DIIHFWHG�E\�XQLODWHUDO�PLVWDNH�RU�UHIXVH�VSHFLILF�SHUIRUPDQFH�DV�LQ�
:HEVWHU�Y�&HFLO ����������%HDY���

�%� 0,67$.(�$6�72�,'(17,7<
+HUH�RQH�SDUW\�PDNHV�D�FRQWUDFW�ZLWK�D�VHFRQG�SDUW\��EHOLHYLQJ�KLP� WR�EH�D�WKLUG�SDUW\��LH��VRPHRQH�HOVH����7KH�ODZ�PDNHV�D�GLVWLQFWLRQ�EHWZHHQ�FRQWUDFWV�ZKHUH� WKH� SDUWLHV� DUH� LQWHU� DEVHQWHV DQG� ZKHUH� WKH� SDUWLHV� DUH� LQWHUSUDHVHQWHV�
&RQWUDFW�PDGH�LQWHU�DEVHQWHV
:KHUH� WKH� SDUWLHV� DUH� QRW� SK\VLFDOO\� LQ� HDFK� RWKHUV� SUHVHQFH�� HJ�� WKH\� DUH�GHDOLQJ�E\�FRUUHVSRQGHQFH��DQG�RQH�SDUW\� LV�PLVWDNHQ DV�WR�WKH� LGHQWLW\��QRW�WKH�DWWULEXWHV��RI� WKH�RWKHU�DQG� LQWHQGV� LQVWHDG�WR�GHDO�ZLWK�VRPH�LGHQWLILDEOH�WKLUG�SDUW\��DQG�WKH�RWKHU�NQRZV�WKLV��WKHQ�WKH�FRQWUDFW�ZLOO�EH�YRLG�IRU�PLVWDNH���6HH�
&XQG\�Y�/LQGVD\ ���������$SS�&DV����
,I� WKH� LQQRFHQW� SDUW\�EHOLHYHV� WKDW� KH� LV� GHDOLQJ�ZLWK�D� UHSXWDEOH� ILUP�� QRW� D�URJXH��VHH�
.LQJ
V�1RUWRQ�0HWDO�&R�/WG�Y�(GULGJH�0HUUHWW�&R�/WG �������7/5���
7ZR� FRQFOXVLRQV� DUH� FRPPRQO\� GUDZQ� IURP� WKHVH� WZR� FDVHV�� ���� WKDW� WR�VXFFHHG� LQ� WKH�FDVH�RI�D�PLVWDNH�DV�WR� LGHQWLW\� WKHUH�PXVW�EH�DQ� LGHQWLILDEOH�WKLUG�SDUW\�ZLWK�ZKRP�RQH� LQWHQGHG�WR�FRQWUDFW��DQG�����WKH�PLVWDNH�PXVW�EH�DV�WR�LGHQWLW\�DQG�QRW�DWWULEXWHV�
&RQWUDFW�PDGH�LQWHU�SUDHVHQWHV
:KHUH�WKH�SDUWLHV�DUH�LQWHU�SUDHVHQWHV �IDFH�WR�IDFH��WKHUH�LV�D�SUHVXPSWLRQ�WKDW WKH�PLVWDNHQ�SDUW\�LQWHQGV�WR�GHDO�ZLWK�WKH�RWKHU�SHUVRQ�ZKR�LV�SK\VLFDOO\�SUHVHQW�DQG�LGHQWLILDEOH�E\�VLJKW�DQG�VRXQG��LUUHVSHFWLYH�RI�WKH�LGHQWLW\�ZKLFK�RQH�RU�RWKHU�PD\�DVVXPH���)RU�VXFK�D�PLVWDNH�WR�EH�DQ�RSHUDWLYH�PLVWDNH�DQG�WR�PDNH�WKH�DJUHHPHQW�YRLG�WKH�PLVWDNHQ�SDUW\�PXVW�VKRZ�WKDW�
�L� WKH\�LQWHQGHG�WR�GHDO�ZLWK�VRPHRQH�HOVH��LL� WKH�SDUW\�WKH\�GHDOW�ZLWK�NQHZ�RI�WKLV�LQWHQWLRQ��LLL� WKH\�UHJDUGHG�LGHQWLW\�DV�RI�FUXFLDO�LPSRUWDQFH��DQG�LY� WKH\�WRRN�UHDVRQDEOH�VWHSV�WR�FKHFN�WKH�LGHQWLW\�RI�WKH�RWKHU�SHUVRQ�VHH�&KHVKLUH�	�)LIRRW��/DZ�RI�&RQWUDFW��S���������
(YHQ� ZKHUH� WKH� FRQWUDFW� LV� QRW� YRLG�� LW� PD\� EH� YRLGDEOH� IRU� IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�EXW�LI�WKH�JRRGV�ZKLFK�DUH�WKH�VXEMHFW�PDWWHU�KDYH�SDVVHG�WR�DQ�LQQRFHQW�WKLUG�SDUW\�EHIRUH�WKH�FRQWUDFW� LV�DYRLGHG��WKDW�WKLUG�SDUW\�PD\�DFTXLUH�D�JRRG�WLWOH���7KH�PDLQ�FDVHV�DUH�DV�IROORZV�
3KLOOLSV�Y�%URRNV >����@���.%����,QJUDP�Y�/LWWOH >����@���$OO�(5������D�FRQWURYHUVLDO�FDVH�/HZLV�Y�$YHU\ >����@���$OO�(5����
7KH�H[FHSWLRQ�WR�WKH�DERYH�UXOH�LV�WKDW�LI�D�SDUW\�LQWHQGHG�WR�FRQWUDFW�RQO\�ZLWK�WKH�SHUVRQ�VR�LGHQWLILHG��VXFK�D�PLVWDNH�ZLOO�UHQGHU�WKH�FRQWUDFW�YRLG�
/DNH�Y�6LPPRQV >����@�$&����
$�PRUH�UHFHQW�FDVH�LV�
&LWLEDQN�Y�%URZQ�6KLSOH\ >����@���$OO�(5����
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$�PXWXDO�PLVWDNH�LV�RQH�ZKHUH�ERWK�SDUWLHV�IDLO�WR�XQGHUVWDQG�HDFK�RWKHU�
:+(5(�7+(�3$57,(6�$5(�$7�&5266�385326(6

,Q�FDVHV�ZKHUH�WKH�SDUWLHV�PLVXQGHUVWDQG�HDFK�RWKHU
V� LQWHQWLRQV�DQG�DUH�DW�FURVV�SXUSRVHV��WKH�FRXUW�ZLOO�DSSO\�DQ�REMHFWLYH�WHVW�DQG�FRQVLGHU�ZKHWKHUD�µUHDVRQDEOH� PDQ¶� ZRXOG� WDNH� WKH� DJUHHPHQW� WR� PHDQ� ZKDW� RQH� SDUW\�XQGHUVWRRG�LW�WR�PHDQ�RU�ZKDW�WKH�RWKHU�SDUW\�XQGHUVWRRG�LW�WR�PHDQ�
 ,I�WKH�WHVW�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�WKH�FRQWUDFW�FRXOG�EH�XQGHUVWRRG�LQ�RQH�VHQVH�RQO\��ERWK�SDUWLHV�ZLOO�EH�ERXQG�E\�WKH�FRQWUDFW�LQ�WKLV�VHQVH�
 ,I�WKH�WUDQVDFWLRQ�LV�WRWDOO\�DPELJXRXV�XQGHU�WKLV�REMHFWLYH�WHVW�WKHQ�WKHUH�ZLOO�EH�QR�FRQVHQVXV�DG�LGHP �DJUHHPHQW�DV�WR�WKH�VDPH�WKLQJ��DQG�WKH�FRQWUDFW�ZLOO�EH�YRLG�

:RRG�Y�6FDUWK ���������)	)����5DIIOHV�Y�:LFKHOKDXV ���������+	&����6FULYHQ�%URV�Y�+LQGOH\�	�&R >����@���.%����
5(0('<

,I�WKH�FRQWUDFW�LV�YRLG�DW�ODZ�RQ�WKH�JURXQG�RI�PLVWDNH��HTXLW\�³IROORZV�WKH�ODZ´�DQG� VSHFLILF� SHUIRUPDQFH�ZLOO� EH� UHIXVHG�DQG�� LQ�DSSURSULDWH� FLUFXPVWDQFHV��WKH�FRQWUDFW�ZLOO�EH�UHVFLQGHG�� �+RZHYHU��HYHQ�ZKHUH�WKH�FRQWUDFW� LV�YDOLG�DW�ODZ��VSHFLILF�SHUIRUPDQFH�ZLOO�EH� UHIXVHG� LI� WR�JUDQW� LW�ZRXOG�FDXVH�KDUGVKLS���7KXV� WKH� UHPHG\� RI� VSHFLILF� SHUIRUPDQFH� ZDV� UHIXVHG� LQ�:RRG� Y� 6FDUWK�DERYH��
$�UHFHQW�FDVH�LV�
1XWW�Y�5HDG �������7KH�7LPHV��'HFHPEHU���

0,67$.(�5(/$7,1*�72�'2&80(176
121�(67�)$&780

$V� D� JHQHUDO� UXOH�� D� SHUVRQ� LV� ERXQG� E\� WKHLU� VLJQDWXUH� WR� D� GRFXPHQW��ZKHWKHU� RU� QRW� WKH\� KDYH� UHDG� RU� XQGHUVWRRG� WKH� GRFXPHQW��/
(VWUDQJH� Y�*UDXFRE >����@� ��.%������ �+RZHYHU��ZKHUH�D�SHUVRQ�KDV�EHHQ� LQGXFHG� WR�VLJQ�D�FRQWUDFWXDO�GRFXPHQW�E\�IUDXG�RU�PLVUHSUHVHQWDWLRQ��WKH�WUDQVDFWLRQ�ZLOO�EH�YRLGDEOH�
6RPHWLPHV��WKH�SOHD�RI�QRQ�HVW�IDFWXP��QDPHO\�WKDW�µLW�LV�QRW�P\�GHHG¶�PD\�EH�DYDLODEOH���$�VXFFHVVIXO�SOHD�PDNHV�D�GRFXPHQW�YRLG���7KH�SOHD�ZDV�RULJLQDOO\�XVHG� WR�SURWHFW� LOOLWHUDWH�SHUVRQV�ZKR�ZHUH� WULFNHG� LQWR�SXWWLQJ� WKHLU�PDUN�RQ�GRFXPHQWV���,W�HYHQWXDOO\�EHFDPH�DYDLODEOH�WR�OLWHUDWH�SHUVRQV�ZKR�KDG�VLJQHG�D�GRFXPHQW�EHOLHYLQJ�LW� WR�EH�VRPHWKLQJ�WRWDOO\�GLIIHUHQW� IURP�ZKDW� LW�DFWXDOO\�ZDV���6HH��IRU�H[DPSOH�
)RVWHU�Y�0DFNLQQRQ �������/5���&3����
7KH� XVH� RI� WKH� UXOH� LQ�PRGHUQ� WLPHV� KDV� EHHQ� UHVWULFWHG�� � )RU� D� VXFFHVVIXO�SOHD�RI�QRQ�HVW�IDFWXP WZR�IDFWRUV�KDYH�WR�EH�HVWDEOLVKHG�
�L� WKH�VLJQHU�ZDV�QRW�FDUHOHVV�LQ�VLJQLQJ��DQG�LL� WKHUH� LV� D� UDGLFDO� GLIIHUHQFH� EHWZHHQ� WKH� GRFXPHQW� ZKLFK� ZDV�VLJQHG�DQG�ZKDW�WKH�VLJQHU�WKRXJKW�KH�ZDV�VLJQLQJ�
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7KH�IROORZLQJ�GHFLVLRQ�RI�WKH�+RXVH�RI�/RUGV�LV�WKH�OHDGLQJ�FDVH�RQ�WKLV�WRSLF�
6DXQGHUV�Y�$QJOLD�%XLOGLQJ�6RFLHW\��*DOOLH�Y�/HH� >����@ ��$OO�(5����
1RWH�� %HFDXVH� RI� WKH� VWULFW� UHTXLUHPHQWV�� LW� PD\� EH� EHWWHU� IRU� WKH� LQQRFHQW�SDUW\�WR�EULQJ�D�FODLP�EDVHG�RQ�XQGXH�LQIOXHQFH�


