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&RXWHULHU�Y�+DVWLH ���������+/�&DV����
7KH� SODLQWLII� PHUFKDQWV� VKLSSHG� D� FDUJR� RI� ,QGLDQ� FRUQ� DQG� VHQW� WKH� ELOO� RI�ODGLQJ� WR� WKHLU�/RQGRQ�DJHQW��ZKR�HPSOR\HG� WKH�GHIHQGDQW� WR�VHOO� WKH�FDUJR���2Q����0D\�������WKH�GHIHQGDQW�VROG�WKH�FDUJR�WR�&KDOOHQGHU�RQ�FUHGLW���7KH�YHVVHO� KDG� VDLOHG� RQ� ��� )HEUXDU\� EXW� WKH� FDUJR� EHFDPH� VR� KHDWHG� DQG�IHUPHQWHG� WKDW� LW� ZDV� XQILW� WR� EH� FDUULHG� IXUWKHU� DQG� VROG�� � 2Q� 0D\� ���&KDOOHQGHU� JDYH� WKH� SODLQWLII� QRWLFH� WKDW� KH� UHSXGLDWHG� WKH� FRQWUDFW� RQ� WKH�JURXQG�WKDW�DW�WKH�WLPH�RI�WKH�VDOH�WR�KLP�WKH�FDUJR�GLG�QRW�H[LVW���7KH�SODLQWLIIV�EURXJKW� DQ� DFWLRQ� DJDLQVW� WKH� GHIHQGDQW� �ZKR� ZDV� D�GHO� FUHGHUH DJHQW�� LH��JXDUDQWHHG�WKH�SHUIRUPDQFH�RI�WKH�FRQWUDFW��WR�UHFRYHU�WKH�SXUFKDVH�SULFH�
0DUWLQ�%�UXOHG�WKDW�WKH�FRQWUDFW�LPSRUWHG�WKDW��DW�WKH�WLPH�RI�VDOH��WKH�FRUQ�ZDV�LQ�H[LVWHQFH�DV�VXFK�DQG�FDSDEOH�RI�GHOLYHU\��DQG�WKDW��DV�LW�KDG�EHHQ�VROG��WKH�SODLQWLIIV� FRXOG� QRW� UHFRYHU�� � 7KLV� MXGJPHQW� ZDV� DIILUPHG� E\� WKH� +RXVH� RI�/RUGV�
*ULIILWK�Y�%U\PHU ����������7/5����
$W���DP�RQ����-XQH������WKH�SODLQWLII�KDG�HQWHUHG�LQWR�DQ�RUDO�DJUHHPHQW�IRU�WKH�KLUH�RI�D�URRP�WR�YLHZ�WKH�FRURQDWLRQ�SURFHVVLRQ�RQ����-XQH���$�GHFLVLRQ�WR�RSHUDWH�RQ�WKH�.LQJ��ZKLFK�UHQGHUHG�WKH�SURFHVVLRQ�LPSRVVLEOH��ZDV�WDNHQ�DW���DP�RQ����-XQH�� �:ULJKW�-�KHOG� WKH�FRQWUDFW�YRLG�� �7KH�DJUHHPHQW�ZDV�PDGH�RQ�D�PLVVXSSRVLWLRQ�RI�IDFWV�ZKLFK�ZHQW�WR�WKH�ZKROH�URRW�RI�WKH�PDWWHU��DQG�WKH�SODLQWLII�ZDV�HQWLWOHG�WR�UHFRYHU�KLV������
*DOORZD\�Y�*DOORZD\ ����������7/5����
6HH�&KHVKLUH�	�)LIRRW��S����
0F5DH�Y�&RPPRQZHDOWK�'LVSRVDOV�&RPPLVVLRQ ����������&/5����
7KH�GHIHQGDQWV� VROG�DQ�RLO� WDQNHU� GHVFULEHG�DV� O\LQJ�RQ� -RXUPDQG�5HHI�RII�3DSXD���7KH�SODLQWLIIV�LQFXUUHG�FRQVLGHUDEOH�H[SHQGLWXUH�LQ�VHQGLQJ�D�VDOYDJH�H[SHGLWLRQ� WR� ORRN� IRU� WKH� WDQNHU�� � 7KHUH� ZDV� LQ� IDFW� QR� RLO� WDQNHU�� QRU� DQ\�SODFH� NQRZQ� DV� -RXUPDQG� 5HHI�� � 7KH� SODLQWLIIV� EURXJKW� DQ� DFWLRQ� IRU� ����EUHDFK� RI� FRQWUDFW�� ���� GHFHLW�� DQG� ���� QHJOLJHQFH�� � 7KH� WULDO� MXGJH� JDYH�MXGJPHQW� IRU� WKH� SODLQWLIIV� LQ� WKH� DFWLRQ� IRU� GHFHLW�� �+H� KHOG� WKDW�&RXWXULHU� Y�+DVWLH REOLJHG�KLP�WR�KROG�WKDW�WKH�FRQWUDFW�RI�VDOH�ZDV�YRLG�DQG�WKH�FODLP�IRU�EUHDFK�RI�FRQWUDFW�IDLOHG���%RWK�SDUWLHV�DSSHDOHG�
7KH�+LJK�&RXUW�RI�$XVWUDOLD�VWDWHG�WKDW�LW�ZDV�QRW�GHFLGHG�LQ�&RXWXULHU�Y�+DVWLHWKDW� WKH�FRQWUDFW� LQ� WKDW�FDVH�ZDV YRLG�� �7KH�TXHVWLRQ�ZKHWKHU� LW�ZDV�YRLG�RU�QRW� GLG� QRW� DULVH�� � ,I� LW� KDG� DULVHQ�� DV� LQ� DQ� DFWLRQ� E\� WKH� SXUFKDVHU� IRU�GDPDJHV�� LW�ZRXOG�KDYH� WXUQHG�RQ� WKH�XOWHULRU�TXHVWLRQ�ZKHWKHU� WKH�FRQWUDFW�ZDV�VXEMHFW�WR�DQ LPSOLHG�FRQGLWLRQ�SUHFHGHQW���,Q�WKH�SUHVHQW�FDVH��WKHUH�ZDV�D� FRQWUDFW�� DQG� WKH� &RPPLVVLRQ� FRQWUDFWHG� WKDW� D� WDQNHU� H[LVWHG� LQ� WKH�SRVLWLRQ�VSHFLILHG���6LQFH�WKHUH�ZDV�QR�VXFK�WDQNHU��WKHUH�KDG�EHHQ�D�EUHDFK�RI�FRQWUDFW��DQG�WKH�SODLQWLIIV�ZHUH�HQWLWOHG�WR�GDPDJHV�IRU�WKDW�EUHDFK�
&RRSHU�Y�3KLEEV �������/5���+/����
$Q�XQFOH�WROG�KLV�QHSKHZ��QRW�LQWHQGLQJ�WR�PLVUHSUHVHQW�DQ\WKLQJ��EXW�EHLQJ�LQ�IDFW� LQ�HUURU�� WKDW�KH��WKH�XQFOH��ZDV�HQWLWOHG�WR�D�ILVKHU\�� �7KH�QHSKHZ��DIWHU�WKH�XQFOH¶V�GHDWK��DFWLQJ� LQ� WKH�EHOLHI�RI� WKH� WUXWK�RI�ZKDW� WKH�XQFOH�KDGWROG�KLP��HQWHUHG�LQWR�DQ�DJUHHPHQW�WR�UHQW�WKH�ILVKHU\�IURP�WKH�XQFOH¶V�GDXJKWHUV���+RZHYHU��WKH�ILVKHU\�DFWXDOO\�EHORQJHG�WR�WKH�QHSKHZ�KLPVHOI���7KH�+RXVH�RI�
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/RUGV�KHOG�WKDW�WKH�PLVWDNH�ZDV�RQO\�VXFK�DV�WR�PDNH�WKH�FRQWUDFW�YRLGDEOH���/RUG� :HVWEXU\� VDLG� ³,I� SDUWLHV� FRQWUDFW� XQGHU� D� PXWXDO� PLVWDNH� DQG�PLVDSSUHKHQVLRQ� DV� WR� WKHLU� UHODWLYH� DQG� UHVSHFWLYH� ULJKWV�� WKH� UHVXOW� LV� WKDW�WKDW�DJUHHPHQW�LV�OLDEOH�WR�EH�VHW�DVLGH�DV�KDYLQJ�SURFHHGHG�XSRQ�D�FRPPRQ�PLVWDNH´�RQ�VXFK�WHUPV�DV�WKH�FRXUW� WKRXJKW� ILW� WR� LPSRVH��DQG� LW�ZDV�VR�VHW�DVLGH�
1�%���$FFRUGLQJ�WR�6PLWK�	�7KRPDV��$�&DVHERRN�RQ�&RQWUDFW��7HQWK�HGLWLRQ��S�����³$W�FRPPRQ�ODZ�VXFK�D�FRQWUDFW��RU�VLPXODFUXP RI�D�FRQWUDFW��LV�PRUH�FRUUHFWO\� GHVFULEHG� DV� YRLG�� WKHUH� EHLQJ� LQ� WUXWK� QR� LQWHQWLRQ� WR� D� FRQWUDFW´���+RZHYHU�� 'HQQLQJ� /-� DSSOLHG�&RRSHU� Y� 3KLEEV LQ� 6ROOH� Y� %XWFKHU ��������EHORZ��
%HOO�Y�/HYHU�%URV�/WG >����@�$OO�(5��
7KH� SODLQWLII� FRPSDQ\� FRQWUDFWHG� ZLWK� WKH� GHIHQGDQWV� ZKR� ZHUH� WR� DFW� DV�FKDLUPDQ� DQG� YLFH�FKDLUPDQ� RI� D� VXEVLGLDU\� FRPSDQ\�� � ,W� ZDV� ODWHU� DJUHHG�EHWZHHQ� WKH� SDUWLHV� WKDW� WKH� GHIHQGDQWV� VKRXOG� UHVLJQ� WKHLU� SRVLWLRQV� LQ�FRQVLGHUDWLRQ�RI�SD\PHQWV�E\�ZD\�RI�FRPSHQVDWLRQ���,W�ODWHU�WUDQVSLUHG�WKDW�WKH�GHIHQGDQWV�� ZLWKRXW� WKH� NQRZOHGJH� RI� WKH� SODLQWLIIV�� KDG� HQJDJHG� LQ� SULYDWH�WUDQVDFWLRQV UHVXOWLQJ� LQ� D� VHFUHW� SURILW� WR� WKHPVHOYHV�� � 7KHVH� WUDQVDFWLRQV�FRQVWLWXWHG�EUHDFKHV�RI� WKH�GHIHQGDQWV¶�FRQWUDFWV��ZKLFK�ZRXOG�KDYH�HQWLWOHG�WKH� SODLQWLIIV� WR� WHUPLQDWH� WKRVH� FRQWUDFWV� IRUWKZLWK� LI� WKH\� KDG� NQRZQ�RI� WKH�WUDQVDFWLRQV�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV�������WKDW�WKH�HUURQHRXV�EHOLHI�RQ�WKH�SDUW�RI�ERWK�SDUWLHV�WR�WKH�DJUHHPHQWV�� WKDW� WKH�VHUYLFH�FRQWUDFWV�ZHUH�GHWHUPLQDEOH�H[FHSW� E\� DJUHHPHQW� GLG� QRW� LQYROYH� WKH� DFWXDO� VXEMHFW�PDWWHU� RI� WKH�DJUHHPHQWV��EXW�PHUHO\�UHODWHG�WR�WKH�TXDOLW\�RI�WKH�VXEMHFW�PDWWHU�DQG�VR�ZDV�QRW�RI�VXFK�D�IXQGDPHQWDO�FKDUDFWHU�DV�WR�FRQVWLWXWH�DQ�XQGHUO\LQJ�DVVXPSWLRQ�ZLWKRXW�ZKLFK� WKH�SDUWLHV�ZRXOG�QRW�KDYH�HQWHUHG� LQWR� WKH�DJUHHPHQWV��DQG��WKHUHIRUH��WKH�SODLQWLIIV�ZHUH�QRW�HQWLWOHG�WR�VXFFHHG�LQ�WKHLU�DFWLRQ�
6HH�H[WUDFW�IURP�WKH�VSHHFK�RI�/RUG�$WNLQ�
6ROOH�Y�%XWFKHU >����@���$OO�(5�����
)RU�IDFWV��VHH�EHORZ���'HQQLQJ�/-�VWDWHG�
³/HW�PH�ILUVW�FRQVLGHU�PLVWDNHV�ZKLFK�UHQGHU�D�FRQWUDFW�D�QXOOLW\���$OO�SUHYLRXV�GHFLVLRQV�RQ�WKLV�VXEMHFW�PXVW�QRZ�EH�UHDG� LQ� WKH OLJKW�RI�%HOO�Y�/HYHU�%URV��/WG�� � 7KH� FRUUHFW� LQWHUSUHWDWLRQ� RI� WKDW� FDVH�� WR� P\� PLQG�� LV� WKDW�� RQFH� D�FRQWUDFW�KDV�EHHQ�PDGH��WKDW�LV�WR�VD\��RQFH�WKH�SDUWLHV��ZKDWHYHU�WKHLU�LQPRVW�VWDWHV� RI� PLQG�� KDYH� WR� DOO� RXWZDUG� DSSHDUDQFHV� DJUHHG� ZLWK� VXIILFLHQW�FHUWDLQW\� LQ� WKH�VDPH� WHUPV�RQ� WKH�VDPH�VXEMHFW�PDWWHU�� WKHQ� WKH�FRQWUDFW� LV�JRRG�XQOHVV�DQG�XQWLO�LW�LV�VHW�DVLGH�IRU�IDLOXUH�RI�VRPH�FRQGLWLRQ�RQ�ZKLFK�WKH�H[LVWHQFH�RI�WKH�FRQWUDFW�GHSHQGV��RU�IRU�IUDXG��RU�RQ�VRPH�HTXLWDEOH�JURXQG���1HLWKHU� SDUW\� FDQ� UHO\� RQ� KLV� RZQ� PLVWDNH� WR� VD\� LW� ZDV� D� QXOOLW\� IURP� WKH�EHJLQQLQJ��QR�PDWWHU�WKDW�LW�ZDV�D�PLVWDNH�ZKLFK�WR�KLV�PLQG�ZDV�IXQGDPHQWDO��DQG�QR�PDWWHU�WKDW�WKH�RWKHU�SDUW\�NQHZ�KH�ZDV�XQGHU�D�PLVWDNH´�
/HDI�Y�,QWHUQDWLRQDO�*DOOHULHV >����@���$OO�(5����
,Q� ������ WKH� SODLQWLII� ERXJKW� IURP� WKH� VHOOHUV� DQ� RLO� SDLQWLQJ� RI� 6DOLVEXU\�&DWKHGUDO� ZKLFK� ZDV� UHSUHVHQWHG� WR� KLP� DV� D� SDLQWLQJ� E\� &RQVWDEOH�� D�UHSUHVHQWDWLRQ�ZKLFK�ZDV�KHOG�WR�EH�RQH�RI�WKH�WHUPV�RI�WKH�FRQWUDFW���,Q������KH�IRXQG�WKDW�WKH�SLFWXUH�ZDV�QRW�D�&RQVWDEOH���7KH�EX\HU�EURXJKW�DQ�DFWLRQ�IRU� WKH� UHVFLVVLRQ� RI� WKH� FRQWUDFW� RQ� WKH� JURXQG� WKDW� WKHUH� KDG� EHHQ� DQ�LQQRFHQW�PLVUHSUHVHQWDWLRQ���7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�EX\HU�KDG�ORVW�WKH�ULJKW�WR�UHVFLQG�ZKHQ�KH�DFFHSWHG�GHOLYHU\�RI�WKH�SLFWXUH��RU�DW�OHDVW��ZKHQ�D�UHDVRQDEOH�WLPH�KDG�HODSVHG�DIWHU�KLV�DFFHSWDQFH��DQG�ILYH�\HDUV�ZDV�PRUH�WKDQ�D�UHDVRQDEOH�WLPH���'HQQLQJ�/-�VWDWHG�RELWHU�
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³7KHUH�ZDV�D�PLVWDNH�DERXW� WKH�TXDOLW\� RI� WKH�VXEMHFW�PDWWHU�� EHFDXVH�ERWK�SDUWLHV�EHOLHYHG� WKH�SLFWXUH� WR�EH�D�&RQVWDEOH��DQG� WKDW�PLVWDNH�ZDV� LQ�RQH�VHQVH� HVVHQWLDO� RU� IXQGDPHQWDO�� � %XW� VXFK� D� PLVWDNH� GRHV� QRW� DYRLG� WKH�FRQWUDFW�� WKHUH�ZDV�QR�PLVWDNH�DW�DOO�DERXW� WKH�VXEMHFW�PDWWHU�RI� WKH�VDOH�� � ,W�ZDV�D�VSHFLILF�SLFWXUH��³6DOLVEXU\�&DWKHGUDO�´��7KH�SDUWLHV�ZHUH�DJUHHG�LQ�WKH�VDPH� WHUPV� RQ� WKH� VDPH� VXEMHFW�PDWWHU�� DQG� WKDW� LV� VXIILFLHQW� WR� PDNH� D�FRQWUDFW��VHH�6ROOH�Y�%XWFKHU�´
+DUULVRQ�Y�%XQWHQ >����@���$OO�(5����
%\�WZR�FRQWUDFWV�LQ�ZULWLQJ��WKH�VHOOHUV�DJUHHG�WR�VHOO��DQG�WKH�EX\HUV�DJUHHG�WR�EX\�� D� TXDQWLW\� RI�&DOFXWWD�.DSRN� ³6UHH´� EUDQG�� � $IWHU� WKH� JRRGV� KDG� EHHQ�GHOLYHUHG��WKH�EX\HUV�IRXQG�WKDW��LQVWHDG�RI�EHLQJ�SXUH�NDSRN��WKH\�FRQWDLQHG�DQ�DGPL[WXUH�RI�FRWWRQ��ZKLFK�ZDV�XQVXLWDEOH�IRU�WKHLU�PDFKLQHU\���%RWK�SDUWLHV�WKRXJKW�WKDW�&DOFXWWD�.DSRN�³6UHH´�EUDQG�ZDV�SXUH�NDSRN�
3LOFKHU� -� KHOG� WKDW� ZKHQ� JRRGV� DUH� VROG� XQGHU� D� NQRZQ� WUDGH� GHVFULSWLRQ��ZLWKRXW�PLVUHSUHVHQWDWLRQ�RU�EUHDFK�RI�ZDUUDQW\��WKH�IDFW�WKDW�ERWK�SDUWLHV�DUH�XQDZDUH�WKDW�JRRGV�RI�WKDW�NQRZQ�WUDGH�GHVFULSWLRQ�ODFN�DQ\�SDUWLFXODU�TXDOLW\�LV�LUUHOHYDQW���,I�JRRGV�DQVZHULQJ�WR�WKH�SDUWLFXODU�GHVFULSWLRQ�DUH�VXSSOLHG��WKH�SDUWLHV�DUH�ERXQG�E\�WKHLU�FRQWUDFW�DQG�WKHUH�LV�QR�URRP�IRU�WKH�GRFWULQH�WKDW�WKH�FRQWUDFW�FDQ�EH�WUHDWHG�DV�D�QXOOLW\�RQ�WKH�JURXQG�RI�PXWXDO�PLVWDNH��HYHQ�WKRXJK�WKH�PLVWDNH��IURP�WKH�SXUFKDVHU¶V�SRLQW�RI�YLHZ��PD\�WXUQ�RXW�WR�EH�RI�D�IXQGDPHQWDO� FKDUDFWHU�� � 7KHUHIRUH� WKH� FRQWUDFWV� ZHUH� QRW� QXOOLWLHV� DQG� WKH�EX\HUV�ZHUH�ERXQG�E\�WKHP�
$VVRFLDWHG�-DSDQHVH�%DQN�Y�&UHGLW�GX�1RUG >����@���$OO�(5����
%�PDGH�D�VDOH�DQG� OHDVHEDFN� WUDQVDFWLRQ�RI�VSHFLILHG�SUHFLVLRQ�HQJLQHHULQJ�PDFKLQHV� ZLWK� $-%�� � %¶V� REOLJDWLRQV� XQGHU� WKH� OHDVHEDFN� DJUHHPHQW� ZHUH�JXDUDQWHHG�E\�&'1���$W�DOO�WLPHV�ERWK�EDQNV�EHOLHYHG�WKDW�WKH�IRXU�PDFKLQHV�H[LVWHG�DQG�ZHUH�LQ�%¶V�SRVVHVVLRQ���$IWHU�%�IDLOHG�WR�NHHS�XS�WKH�SD\PHQWV�LW�ZDV�GLVFRYHUHG�WKDW�WKH�WUDQVDFWLRQ�ZDV�D�IUDXG�SHUSHWUDWHG�E\�%���$-%�VXHG�&'1�RQ�WKH�JXDUDQWHH���,W�ZDV�KHOG�E\�6WH\Q�-�WKDW�RQ�LWV�WUXH�FRQVWUXFWLRQ�WKH�JXDUDQWHH�ZDV�VXEMHFW�WR�DQ�H[SUHVV�RU�LPSOLHG�FRQGLWLRQ�SUHFHGHQW�WKDW�WKHUH�ZDV�D� OHDVH� LQ�UHVSHFW�RI� IRXU�H[LVWLQJ�PDFKLQHV�� � ,W� IROORZHG�� WKHUHIRUH�� WKDW�VLQFH�WKH�PDFKLQHV�GLG�QRW�H[LVW�$-%¶V�FODLP�IDLOHG�DQG�ZRXOG�EH�GLVPLVVHG�
6WH\Q�-�VWDWHG�RELWHU WKDW�D�FRQWUDFW�ZLOO�EH�YRLG�DE�LQLWLR�IRU�FRPPRQ�PLVWDNH�LI�D�PLVWDNH�E\�ERWK�SDUWLHV� WR� WKH�FRQWUDFW� UHQGHUV� WKH�VXEMHFW�PDWWHU�RI� WKH�FRQWUDFW� HVVHQWLDOO\� DQG� UDGLFDOO\� GLIIHUHQW� IURP� WKDW� ZKLFK� ERWK� SDUWLHV�EHOLHYHG� WR�H[LVW�DW� WKH� WLPH� WKH�FRQWUDFW�ZDV�H[HFXWHG�� �+RZHYHU�� WKH�SDUW\�VHHNLQJ� WR� UHO\� RQ� WKH� PLVWDNH� PXVW� KDYH� KDG� UHDVRQDEOH� JURXQGV� IRU�HQWHUWDLQLQJ�WKH�EHOLHI�RQ�ZKLFK�WKH�PLVWDNH�ZDV�EDVHG�
%&&,�Y�$OL�DQG�RWKHUV >����@���$OO�(5�����
6HH�/DZ�5HSRUW�
&RRSHU�Y�3KLEEV �������
)RU� IDFWV�� VHH�DERYH�� �7KH�+RXVH�RI� /RUGV�VHW� WKH�DJUHHPHQW�DVLGH�RQ� WKH�WHUPV�WKDW�WKH�GHIHQGDQW�VKRXOG�KDYH�D�OLHQ�RQ�WKH�ILVKHU\�IRU�VXFK�PRQH\�DV�WKH�GHIHQGDQW�KDG�H[SHQGHG�RQ�LWV�LPSURYHPHQWV
6ROOH�Y�%XWFKHU >����@���$OO�(5�����
,Q������D�GZHOOLQJ�KRXVH�KDG�EHHQ�FRQYHUWHG�LQWR�ILYH�IODWV���,Q������)ODW�1R����ZDV� OHW� IRU� WKUHH�\HDUV�DW�DQ�DQQXDO� UHQW�RI������� � ,Q������ WKH�GHIHQGDQW�WRRN� D� ORQJ� OHDVH� RI� WKH� EXLOGLQJ�� LQWHQGLQJ� WR� UHSDLU� ERPE�GDPDJH� DQG� GR�VXEVWDQWLDO�DOWHUDWLRQV���7KH�SODLQWLII�DQG�GHIHQGDQW�GLVFXVVHG�WKH�UHQWV�WR�EH�FKDUJHG�DIWHU� WKH�ZRUN�KDG�EHHQ�FRPSOHWHG�� �7KH�SODLQWLII� WROGWKH�GHIHQGDQW�
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WKDW�KH�FRXOG�FKDUJH������IRU�)ODW�����7KH�SODLQWLII�SDLG�UHQW�DW������SHU�\HDU�IRU�VRPH� WLPH�DQG� WKHQ� WRRN�SURFHHGLQJV�IRU�D�GHFODUDWLRQ�WKDW� WKH�VWDQGDUG�UHQW�ZDV��������7KH�GHIHQGDQW�FRQWHQGHG�WKDW�WKH�IODW�KDG�EHFRPH�D�QHZ�DQG�VHSDUDWH�GZHOOLQJ�E\�UHDVRQ�RI�FKDQJH�RI�LGHQWLW\��DQG�WKHUHIRUH�QRW�VXEMHFW�WR�WKH�5HQW�5HVWULFWLRQ�$FWV�
7KH�&RXUW�RI�$SSHDO�KHOG�WKDW��L��WKH�VWUXFWXUDO�DOWHUDWLRQV�DQG�LPSURYHPHQWV�ZHUH�QRW�VXFK�DV�WR�GHVWUR\�WKH�LGHQWLW\�RI�WKH�IODW�DV�OHW�LQ�������DQG��LL��RQWKH�HYLGHQFH�� WKH� SDUWLHV� KDG� DGGUHVVHG� WKHLU� PLQGV� WR� WKH� PDWHULDO� LVVXH� RI�LGHQWLW\�RI� WKH�QHZ�IODW��DQG�WKHLU�PLVWDNH�RU�FRPPRQ�PLVDSSUHKHQVLRQ�DV�WR�ZKHWKHU�WKH�IODW�KDG�EHHQ�VR�DOWHUHG�DV�WR�GHVWUR\�LWV�LGHQWLW\�ZDV�D�PLVWDNH�RI�IDFW��DQG�WKH�ODQGORUG�ZDV�HQWLWOHG�WR�KDYH�WKH�OHDVH�VHW�DVLG�LQ�HTXLW\�RQ�VXFK�WHUPV�DV�WKH�FRXUW�WKRXJKW�ILW�
*ULVW�Y�%DLOH\ >����@���$OO�(5����
7KH�GHIHQGDQW�DJUHHG�WR�VHOO�D�KRXVH��VXEMHFW�WR�DQ�H[LVWLQJ�WHQDQW��IRU��������7KH�GHIHQGDQW� UHIXVHG� WR�SHUIRUP�DQG�DOOHJHG� WKDW� WKH�DJUHHPHQW�KDG�EHHQ�HQWHUHG� LQWR�E\�KHU�XQGHU�PLVWDNH�RI� IDFW�� � 7KH�GHIHQGDQW� EHOLHYHG� WKDW� WKH�SURSHUW\�ZDV�RFFXSLHG�E\�D�VWDWXWRU\�WHQDQW�ZKR�KDG�DFWXDOO\�GLHG���,WV�YDOXH�ZLWK�YDFDQW�SRVVHVVLRQ�ZRXOG�KDYH�EHHQ����������7KH�WHQDQW¶V�VRQ�RFFXSLHG�WKH� IODW�� SD\LQJ� WKH� UHQW� DW� WKH� RIILFH� RI� VROLFLWRUV�� EXW� OHIW� ZLWKRXW� KDYLQJ�FODLPHG�WR�KDYH�D�VWDWXWRU\�WHQDQF\�XQGHU�WKH�,QFUHDVH�RI�5HQW�«�$FW��������7KH� SODLQWLII� EX\HU� EURXJKW� DQ� DFWLRQ� IRU� VSHFLILF� SHUIRUPDQFH� RI� WKH�DJUHHPHQW�� � 7KH� GHIHQGDQW� FRXQWHUFODLPHG� IRU� UHVFLVVLRQ� RI� WKH� VDOH�DJUHHPHQW�
,W� ZDV� KHOG� WKDW� WKHUH� ZDV� HTXLWDEOH� MXULVGLFWLRQ� WR� VHW� DVLGH� WKH� VDOH�DJUHHPHQW�IRU�FRPPRQ�PLVWDNH�RI�IDFW�DQG�WKH�VDOH�DJUHHPHQW�ZRXOG�EH�VHW�DVLGH�EHFDXVH� WKH�PLVWDNH�ZDV� IXQGDPHQWDO��HYHQ�RQ� WKH�IRRWLQJ�WKDW� LW�KDG�EHHQ�RSHQ�WR�WKH�VRQ�WR�PDLQWDLQ�D�FODLP�WR�SURWHFWLRQ�DV�D�VWDWXWRU\�WHQDQW��DQG�DQ\�IDXOW�RI�WKH�GHIHQGDQW�YHQGRU�LQ�QRW�NQRZLQJ�ZKR�KHU�WHQDQW�ZDV�ZDV�QRW� VXIILFLHQW� WR�GLVHQWLWOH� KHU� WR� UHOLHI�� WKH�GHIHQGDQW� RIIHULQJ� WR� VXEPLW� WR�DFRQGLWLRQ�WKDW�VKH�ZRXOG�HQWHU�LQWR�D�IUHVK�FRQWUDFW�WR�VHOO�WKH�SURSHUW\�WR�WKH�SODLQWLII�DW�D�SURSHU�YDFDQW�SRVVHVVLRQ�SULFH�
0DJHH�Y�3HQLQH�,QVXUDQFH >����@���$OO�(5����
7KH�SODLQWLII�VLJQHG�D�SURSRVDO�IRUP��ILOOHG�LQ�E\�KLV�VRQ��IRU�WKH�LQVXUDQFH�RI�D�PRWRU FDU�� � 7KHUH� ZHUH� D� QXPEHU� RI� PLV�VWDWHPHQWV� LQ� WKH� SURSRVDO�� LQ�SDUWLFXODU� LW� ZDV� PLV�VWDWHG� WKDW� WKH� SODLQWLII� KHOG� D� GULYLQJ� OLFHQFH�� � 7KH�SURSRVDO�ZDV�DFFHSWHG�E\� WKH�GHIHQGDQW� LQVXUDQFH�FRPSDQ\�� �7KH�FDU�ZDV�DFFLGHQWDOO\� GDPDJHG� DQG� WKH� SODLQWLII� PDGH D� FODLP� LQ� UHVSHFW� RI� LW�� � 7KH�LQVXUDQFH�FRPSDQ\�RIIHUHG������LQ�VHWWOHPHQW�RI�WKH�FODLP�ZKLFK�WKH�SODLQWLII�DFFHSWHG���7KH�LQVXUDQFH�FRPSDQ\�WKHQ�GLVFRYHUHG�WKH�PLV�VWDWHPHQWV�LQ�WKH�SURSRVDO�IRUP�DQG�UHIXVHG�WR�SD\�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO��WKDW�RQ�LWV�WUXH�FRQVWUXFWLRQ��WKH�LQVXUDQFH�FRPSDQ\¶V� OHWWHU� ZDV� DQ� RIIHU� RI� FRPSURPLVH� DQG� QRW� PHUHO\� DQ� RIIHU� WR�TXDQWLI\� WKH�FODLP��EXW� MXGJPHQW�ZRXOG�EH�JLYHQ�IRU� WKH�GHIHQGDQW� LQVXUDQFH�FRPSDQ\�RQ�WKH�IROORZLQJ�JURXQGV��D� �SHU� /RUG�'HQQLQJ�05�� DOWKRXJK� WKH�DFFHSWDQFH� E\� WKH� SODLQWLII� RI�WKH�LQVXUDQFH�FRPSDQ\¶V�RIIHU�FRQVWLWXWHG�D�FRQWUDFW�RI�FRPSURPLVH�ELQGLQJ� DW� ODZ�� WKH� SDUWLHV� ZHUH� DFWLQJ� XQGHU� D� FRPPRQ� DQG�IXQGDPHQWDO�PLVWDNH�LQ�WKDW�WKH\�WKRXJKW�WKDW�WKH�RULJLQDO�SROLF\�ZDV�JRRG� DQG� ELQGLQJ�� � 7KH� FRQWUDFW� ZDV� WKHUHIRUH� YRLGDEOH� LQ� HTXLW\��DQG� LW�ZRXOG�EH�VHW�DVLGH�EHFDXVH� LQ� WKH�FLUFXPVWDQFHV� LW�ZDV�QRW�HTXLWDEOH�WR�KROG�WKH�LQVXUDQFH�FRPSDQ\�WR�LW��E� �SHU�)HQWRQ�$WNLQVRQ�/-�� WKH�DJUHHPHQW� WR�FRPSURPLVH�ZDV�PDGH�RQ� WKH� EDVLV� RI� DQ� HVVHQWLDO� FRQWUDFWXDO� DVVXPSWLRQ�� QDPHO\�� WKDW�WKHUH�ZDV� LQ�H[LVWHQFH�D�YDOLG�DQG�HQIRUFHDEOH�SROLF\�RI� LQVXUDQFH���6LQFH� WKDW� DVVXPSWLRQ� ZDV� IDOVH� WKH� LQVXUDQFH� FRPSDQ\� ZDV�HQWLWOHG�WR�DYRLG�WKH�DJUHHPHQW�RQ�WKH�JURXQG�RI�PXWXDO�PLVWDNH�LQ�D�IXQGDPHQWDO�DQG�YLWDO�PDWWHU�
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81,/$7(5$/�0,67$.(
+DUWRJ�Y�6KLHOGV >����@���$OO�(5����
7KH�GHIHQGDQWV�FRQWUDFWHG�WR�VHOO�WR�WKH�SODLQWLII��������KDUH�VNLQV��EXW�E\�DQ�DOOHJHG�PLVWDNH�WKH\�RIIHUHG�WKH�JRRGV�DW�FHUWDLQ�SULFHV�SHU�SRXQG�LQVWHDG�RI�DW�WKRVH�SULFHV�SHU�SLHFH���7KH�YDOXH�RI�D�SLHFH�ZDV�DSSUR[LPDWHO\�RQH�WKLUG�WKDW�RI�D�SRXQG�� � ,Q�YHUEDO�DQG�ZULWWHQ�QHJRWLDWLRQV�ZKLFK�WRRN�SODFH�SULRU� WR�WKH�VDOH��UHIHUHQFH�KDG�DOZD\V�EHHQ�PDGH�WR�WKH�SULFH�SHU�SLHFH�DQG�QHYHU�WR�WKH� SULFH� SHU� SRXQG�� DQG� H[SHUW� HYLGHQFH� ZDV� JLYHQ� WKDW� KDUH� VNLQV� ZHUH�JHQHUDOO\�VROG�DW�SULFHV�SHU�SLHFH�
,W�ZDV�KHOG�WKDW�WKH�SODLQWLII�FRXOG�QRW�UHDVRQDEO\�KDYH�VXSSRVHG�WKDW�WKH�RIIHU�H[SUHVVHG�WKH�UHDO�LQWHQWLRQ�RI�WKH�SHUVRQV�PDNLQJ�LW��DQG�PXVW�KDYH�NQRZQ�LW�WR�KDYH�EHHQ�PDGH�E\�PLVWDNH���7KH�SODLQWLII�GLG�QRW��E\�KLV�DFFHSWDQFH�RI�WKH�RIIHU��PDNH�D�ELQGLQJ�FRQWUDFW�ZLWK�WKH�GHIHQGDQWV�
6PLWK�Y�+XJKHV >�������@�$OO�(5����
7KH� SODLQWLII� IDUPHU�� KDYLQJ� QHZ� RDWV�� DVNHG� WKH�PDQDJHU� RI� WKH� GHIHQGDQW�UDFHKRUVH� WUDLQHU�� LI� KH� ZDQWHG� WR� EX\� RDWV�� � 2Q� EHLQJ� DQVZHUHG� E\� WKH�PDQDJHU�WKDW�KH�ZDV�DOZD\V�UHDG\�WR�EX\�JRRG�RDWV��WKH�IDUPHU�JDYH�KLP�D�VDPSOH�DQG�WROG�KLP�WKH�SULFH���7KH�PDQDJHU�WRRN�DZD\�WKH�VDPSOH�DQG�WKH�QH[W�GD\�ERXJKW�WKH�EXON��EXW�DIWHUZDUGV�UHIXVHG�WR�DFFHSW�WKH�RDWV�EHFDXVH�WKH\� ZHUH� QHZ�� ZKHUHDV� KH� VDLG�� KH� KDG WKRXJKW� WR� EX\� ROG� RDWV�� � ,Q� WKH�FRXQW\�FRXUW��WKHUH�ZDV�D�FRQIOLFW�RI�WHVWLPRQ\�RYHU�WKH�W\SH�RI�RDWV�PHQWLRQHG�DW� WKH�EDUJDLQLQJ�� � ,W�ZDV�KHOG�WKDW� WKH�SDVVLYH�DFTXLHVFHQFH�RI� WKH�VHOOHU� LQ�WKH�VHOI�GHFHSWLRQ�RI�WKH�EX\HU�GLG�QRW��LQ�WKH�DEVHQFH�RI�IUDXG�RU�GHFHLW�RQ�WKH�SDUW�RI�WKH�VHOOHU��HQWLWOH�WKH�EX\HU�WR�DYRLG�WKH�FRQWUDFW��DQG�WKHUH�PXVW�EH�DQHZ�WULDO�
:HEVWHU�Y�&HFLO ����������%HDY���
7KH�GHIHQGDQW��KDYLQJ�UHIXVHG�WR�VHOO�VRPH�SURSHUW\�WR�WKH�SODLQWLII�IRU���������ZURWH�D� OHWWHU� LQ�ZKLFK��DV� WKH�UHVXOW�RI�D�PLVWDNHQ�FDOFXODWLRQ��KH�RIIHUHG� WR�VHOO� LW� IRU� �������� � 7KH� SODLQWLII� DFFHSWHG� EXW� WKH� GHIHQGDQW� UHIXVHG� WR�FRPSOHWH���5RPLOO\�05�UHIXVHG�D�GHFUHH�RI�VSHFLILF�SHUIRUPDQFH�
&XQG\�Y�/LQGVD\ >�������@�$OO�(5�����
$� URJXH QDPHG�%OHQNDUQ� RUGHUHG� JRRGV� LQ�ZULWLQJ� IURP�/LQGVD\�	�&R�� �+H�JDYH�KLV�DGGUHVV�DV�³%OHQNDUQ�	�&R�����:RRG�6WUHHW��&KHDSVLGH´�DQG�VLJQHG�WKH� OHWWHU� LQ�VXFK�D�ZD\� WKDW� WKH�QDPH�DSSHDUHG� WR�EH� ³%OHQNLURQ�	�&R´�� �$�YHU\�UHVSHFWDEOH�ILUP�NQRZQ�DV�%OHQNLURQ�	�6RQV�ZKLFK�FDUULHG�RQ�EXVLQHVV�DW����� :RRG� 6WUHHW� ZDV� ZHOO� NQRZQ� WR� /LQGVD\� ZKR� GLG� QRW� DVFHUWDLQ� WKHLU�FRUUHFW�DGGUHVV�EXW�GLVSDWFKHG�WKH�JRRGV�WR�³%OHQNLURQ�	�&R�����:RRG�6WUHHW��&KHDSVLGH�´� �%OHQNDUQ�ZDV�FRQYLFWHG�RI�REWDLQLQJ�JRRGV�E\� IDOVH�SUHWHQFHV��EXW� EHIRUH� KLV� FRQYLFWLRQ� KH� KDG� VROG� VRPH� RI� WKH� JRRGV� WR� &XQG\� LQ� WKH�RUGLQDU\�FRXUVH�RI�EXVLQHVV�DQG�&XQG\� UH�VROG� WKHP�DOO� WR�GLIIHUHQW�SHUVRQV�EHIRUH�WKH�IUDXG�ZDV�GLVFRYHUHG�
,W�ZDV�KHOG� WKDW�DV�/LQGVD\�	�&R�NQHZ�QRWKLQJ�RI�%OHQNDUQ�DQG� LQWHQGHG� WR�GHDO�RQO\�ZLWK�%OHQNLURQ�	�6RQV��D�IDFW�ZKLFK�ZDV�NQRZQ� WR�%OHQNDUQ�� WKHUH�ZDV� QR� FRPPRQ� LQWHQWLRQ� ZKLFK� FRXOG� OHDG� WR� DQ\� FRQWUDFW� EHWZHHQ� WKH�SDUWLHV�� DQG� WKHUHIRUH�� WKH� SURSHUW\� LQ� WKH� JRRGV� UHPDLQHG� LQ� /LQGVD\� DQG�&XQG\�KDG�QR WLWOH�WR�WKHP�
.LQJ¶V�1RUWRQ�0HWDO�Y�(GULGJH�0HUUHW �������7/5���
$�URJXH�QDPHG�:DOOLV�RUGHUHG�VRPH�JRRGV��RQ�QRWHSDSHU�KHDGHG�³+DOODP�	�&R´�� IURP� .LQJ¶V� 1RUWRQ�� � 7KH� JRRGV� ZHUH� SDLG� IRU� E\� D� FKHTXH� GUDZQ� E\�³+DOODP�	�&R´���.LQJ¶V�1RUWRQ�UHFHLYHG�DQRWKHU�OHWWHU�SXUSRUWLQJ�WR�FRPH�IURP�+DOODP�	�&R��FRQWDLQLQJ�D�UHTXHVW�IRU�D�TXRWDWLRQ�RI�SULFHV�IRU�JRRGV���,Q�UHSO\�
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.LQJ¶V�1RUWRQ�TXRWHG�SULFHV��DQG�+DOODP�WKHQ�E\�OHWWHU�RUGHUHG�VRPH�JRRGV��ZKLFK�ZHUH�VHQW�RII� WR� WKHP���7KHVH�JRRGV�ZHUH�QHYHU�SDLG� IRU�� �:DOOLV�KDG�IUDXGXOHQWO\� REWDLQHG� WKHVH� JRRGV� DQG� VROG� WKHP� WR� (GULGJH� 0HUUHW�� ZKR�ERXJKW�WKHP�ERQD�ILGH���.LQJ¶V�1RUWRQ�EURXJKW�DQ�DFWLRQ�WR�UHFRYHU�GDPDJHV�IRU�WKH�FRQYHUVLRQ�RI�WKH�JRRGV�
,W� ZDV� KHOG� E\� WKH� &RXUW� RI� $SSHDO� KHOG� WKDW� LI� D� SHUVRQ�� LQGXFHG� E\� IDOVH�SUHWHQFHV��FRQWUDFWHG�ZLWK�D� URJXH� WR�VHOO�JRRGV� WR�KLP�DQG� WKH�JRRGV�ZHUH�GHOLYHUHG�WKH�URJXH�FRXOG�XQWLO�WKH�FRQWUDFW�ZDV�GLVDIILUPHG�JLYH�D�JRRG�WLWOH�WR�D�ERQD� ILGH�SXUFKDVHU� IRU�YDOXH�� �7KH�SODLQWLIIV� LQWHQGHG� WR�FRQWUDFW�ZLWK� WKH�ZULWHU�RI� WKH� OHWWHUV�� � ,I� LW� FRXOG�KDYH�EHHQ�VKRZQ� WKDW� WKHUH�ZDV�D�VHSDUDWH�HQWLW\�FDOOHG�+DOODP�	�&R�DQG�DQRWKHU�HQWLW\�FDOOHG�:DOOLV�WKHQ�WKH�FDVH�PLJKW�KDYH�FRPH�ZLWKLQ�WKH�GHFLVLRQ�LQ�&XQG\�Y�/LQGVD\���,Q�WKH�RSLQLRQ�RI�$/�6PLWK�/-��WKHUH�ZDV�D�FRQWUDFW�E\�WKH�SODLQWLIIV�ZLWK�WKH�SHUVRQ�ZKR�ZURWH�WKH�OHWWHUV��E\�ZKLFK� WKH� SURSHUW\� SDVVHG� WR� KLP�� � 7KHUH�ZDV� RQO\�RQH� HQWLW\�� WUDGLQJ� LW�PLJKW� EH� XQGHU� DQ� DOLDV�� DQG� WKHUH� ZDV� D� FRQWUDFW� E\� ZKLFK� WKH� SURSHUW\�SDVVHG�WR�KLP�
3KLOLSV�Y�%URRNV >�������@�$OO�(5����
1RUWK�YLVLWHG� WKH�SODLQWLII� MHZHOOHU��DQG�FKRVH�VRPH�SHDUOV�DQG�D� ULQJ�� �:KLOH�ZULWLQJ�D� FKHTXH� LQ�SD\PHQW�� KH� UHSUHVHQWHG� WR� WKH�SODLQWLII� WKDW� KH�ZDV�6LU�*HRUJH�%XOORXJK��ZLWK�DQ�DGGUHVV�LQ�6W�-DPHV�6T��/RQGRQ���7KH�SODLQWLII�KDG�KHDUG� RI� 6LU� *HRUJH� DV� D�PDQ� RI� PHDQV�� DQG� RQ� UHIHUULQJ� WR� WKH� GLUHFWRU\�IRXQG�WKDW�KH�OLYHG�DW�WKH�DGGUHVV�JLYHQ�E\�1RUWK���+H�WKHUHIRUH�DOORZHG�1RUWK�WR� WDNH� DZD\� WKH� ULQJ�� � ,Q� IDFW�� WKH� FKHTXH� ZDV� ZRUWKOHVV� DQG� 1RUWK� ZDV�FRQYLFWHG�RI�REWDLQLQJ�WKH�ULQJ�IURP�WKH�SODLQWLII�E\�IDOVH�SUHWHQFHV���1RUWK�KDG�SDZQHG� WKH� ULQJ�ZLWK� WKH�GHIHQGDQW�SDZQEURNHUV��ZKR� WRRN� LW�ERQD� ILGH�DQG�ZLWKRXW� QRWLFH� LQ� WKH� FRXUVH� RI� EXVLQHVV�� JLYLQJ� YDOXH� IRU� LW�� � 7KH� SODLQWLII�EURXJKW�DQ�DFWLRQ�IRU�WKH�UHWXUQ�RI�WKH�ULQJ�
,W�ZDV�KHOG�WKDW�WKH�SODLQWLII�LQWHQGHG�WR�FRQWUDFW�ZLWK�1RUWK�DOWKRXJK�KH�ZRXOG�QRW� KDYH� PDGH� WKH� FRQWUDFW�� EXW� IRU� WKH� GHIHQGDQW¶V� IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��DQG�WKHUHIRUH��WKH�SURSHUW\�LQ�WKH�ULQJ�SDVVHG�WR�1RUWK�ZKR�FRXOG�JLYH�D�JRRG�WLWOH�WR�DQ\�WKLUG�SDUW\�DFTXLULQJ�LW�ERQD�ILGH��ZLWKRXW�QRWLFH�DQG�IRU�YDOXH��DQG�WKH�DFWLRQ�IDLOHG�
,QJUDP�DQG�RWKHUV�Y�/LWWOH >����@���$OO�(5����
7KH�MRLQW�RZQHUV�RI�D�FDU��WZR�VLVWHUV�DQG�D�WKLUG�SHUVRQ��DGYHUWLVHG�LW�IRU�VDOH���$�VZLQGOHU�FDOOHG�RQ�WKHP�DQG�DJUHHG�WR�EX\�WKH�FDU���:KHQ�WKH\�UHIXVHG�WR�DFFHSW�D�FKHTXH��KH�WULHG� WR�FRQYLQFH� WKHP�WKDW�KH�ZDV�D� UHSXWDEOH�SHUVRQ�DQG�VDLG�WKDW�KH�ZDV�D�0U�+XWFKLQVRQ�RI�6WDQVWHDG�+RXVH��&DWHUKDP���2QH�VLVWHU�ZHQW�WR�WKH�ORFDO�SRVW�RIILFH�DQG�UHWXUQHG�WR�VD\�WKDW�VKH�KDG�FKHFNHG�WKH�QDPH�DQG�DGGUHVV�LQ�WKH�WHOHSKRQH�GLUHFWRU\���7KH\�GHFLGHG�WR�DFFHSW�WKH�FKHTXH�� � 7KH� FKHTXH� ZDV� GLVKRQRXUHG� DQG� WKH� PDQ�� ZKR� ZDV� QRW� 0U�+XWFKLQVRQ�� GLVDSSHDUHG� KDYLQJ� VROG� WKH� FDU� WR� /LWWOH�� ZKR� KDG� ERXJKW� LW� LQ�JRRG�IDLWK���7KH�RZQHUV�EURXJKW�DQ�DFWLRQ�WR�UHFRYHU�WKH�FDU�RU�LWV�YDOXH�IURP�/LWWOH�
,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO��'HYOLQ�/-�GLVVHQWLQJ��WKDW�WKH�RIIHU�WR�VHOO�RQ�SD\PHQW�E\�FKHTXH�ZDV�PDGH�RQO\�WR�WKH�SHUVRQ�ZKRP�WKH�VZLQGOHU�KDG�UHSUHVHQWHG�KLPVHOI� WR�EH�� DQG�DV� WKH�VZLQGOHU� NQHZ� WKLV�� WKH�RIIHU�ZDV�QRW�RQH�ZKLFK�ZDV�FDSDEOH�RI�EHLQJ�DFFHSWHG�E\�KLP���7KHUHIRUH��WKHUH�KDG�EHHQ�QR�FRQWUDFW� IRU� WKH�VDOH�RI� WKH�FDU�E\� WKH�SODLQWLIIV�DQG� WKH\�ZHUH�HQWLWOHG� WR�UHFRYHU�WKH�FDU�RU�GDPDJHV�IURP�WKH�GHIHQGDQW�
/HZLV�Y�$YHU\ >����@���$OO�(5����
/HZLV�DGYHUWLVHG�KLV�FDU�IRU�VDOH���$�PDQ��ZKR�WXUQHG�RXW�WR�EH�D�URJXH��FDOOHG�RQ�/HZLV��WHVWHG�WKH�FDU�DQG�VDLG�WKDW�KH�OLNHG�LW���+H�FDOOHG�KLPVHOI�³5LFKDUG�*UHHQ´�DQG�PDGH�/HZLV�EHOLHYH� WKDW� KH�ZDV�D�ZHOO�NQRZQ� ILOP�DFWRU�RI� WKDW�QDPH���7KH\�DJUHHG�D�SULFH�DQG�WKH�URJXH�ZURWH�RXW�D�FKHTXH�� �+H�VDLG�KH�ZDQWHG�WR�WDNH�WKH�FDU�DW�RQFH���/HZLV�DVNHG�IRU�SURRI�RI�LGHQWLW\�DQG�KH�ZDV�
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VKRZQ�D�VWXGLR�SDVV�ZKLFK�ERUH�WKH�QDPH�³5LFKDUG�*UHHQ´�DQG�D�SKRWRJUDSK�RI� WKH�URJXH�� �2Q�VHHLQJ�WKLV�/HZLV�ZDV�VDWLVILHG�DQG�OHW�WKH�URJXH�KDYH�WKH�FDU�DQG� ORJ�ERRN�� �7KH�FKHTXH�ZDV�GLVKRQRXUHG�� �0HDQZKLOH� WKH�URJXH�KDG�VROG�WKH�FDU�WR�$YHU\��ZKR�ERXJKW�LQ�JRRG�IDLWK�DQG�ZLWKRXW�NQRZOHGJH�RI�WKH�IUDXG���/HZLV�EURXJKW�DQ�DFWLRQ�IRU�WKH�FRQYHUVLRQ�RI�WKH�FDU���,W�ZDV�KHOG�E\�WKH�&RXUW�RI�$SSHDO��GLVWLQJXLVKLQJ�DQG�GRXEWLQJ�,QJUDP�Y�/LWWOH��WKDW�
���� WKH� IUDXG�SHUSHWUDWHG�E\� WKH� URJXH� UHQGHUHG� WKH�FRQWUDFW�EHWZHHQ�/HZLV�DQG�WKH�URJXH�YRLGDEOH�DQG�QRW�YRLG�EHFDXVH��D� ZKHUH�D�WUDQVDFWLRQ�KDG�WDNHQ�SODFH�EHWZHHQ�D�VHOOHU�DQG�D�SHUVRQ�SK\VLFDOO\� SUHVHQW� EHIRUH� KLP� WKHUH� ZDV� D� SUHVXPSWLRQ� WKDW� WKH�VHOOHU� ZDV� GHDOLQJ� ZLWK� WKDW� SHUVRQ� HYHQ� WKRXJK�� EHFDXVH� RI� WKH�ODWWHU¶V� IUDXG�� WKH� VHOOHU� WKRXJKW� WKDW� KH� ZDV� GHDOLQJ� ZLWK� DQRWKHU�LQGLYLGXDO�ZKRP�KH�EHOLHYHG�WR�EH�WKH�SHUVRQ�SK\VLFDOO\�SUHVHQW���,Q�WKH� SUHVHQW� FDVH� WKHUH� ZDV� QRWKLQJ� WR�UHEXW� WKH� SUHVXPSWLRQ� WKDW�/HZLV�ZDV�GHDOLQJ�ZLWK�WKH�SHUVRQ�SUHVHQW�EHIRUH�KLP��LH�WKH�URJXH��DQG�E� /HZLV�IDLOHG�WR�VKRZ�WKDW��DW�WKH�WLPH�RI�RIIHULQJ�WR�VHOO�KLV�FDU�WR�WKH�URJXH�� KH� UHJDUGHG� KLV� LGHQWLW\� DV� D�PDWWHU� RI� YLWDO� LPSRUWDQFH�� � ,W�ZDV� PHUHO\ D� PLVWDNH� DV� WR� WKH� DWWULEXWHV� RI� WKH� URJXH�� LH� KLV�FUHGLWZRUWKLQHVV�
��� $FFRUGLQJO\��VLQFH�/HZLV�KDG�IDLOHG�WR�DYRLG�WKH�FRQWUDFW�EHIRUH�WKH�URJXH�SDUWHG�ZLWK�WKH�SURSHUW\�LQ�WKH�FDU�WR�$YHU\��WKH�ODWWHU��KDYLQJ�ERXJKW�WKH�FDU�ERQD�ILGH�DQG�ZLWKRXW�QRWLFH�RI�WKH�IUDXG��KDG�DFTXLUHG�D�JRRG�WLWOH�WKHUHWR�DQG�WKH�DFWLRQ�IDLOHG�
/DNH�Y�6LPPRQGV >����@�$OO�(5���
$� ZRPDQ�� (VPH� (OOLVRQ�� ZKR� KDG� ERXJKW� FHUWDLQ� JRRGV� IURP� WKH� SODLQWLII�MHZHOOHU� RQ� SUHYLRXV� RFFDVLRQV�� WROG� KLP� WKDW� KHU� KXVEDQG�� 9DQ� GHU� %RUJK��ZLVKHG�WR�JLYH�KHU�D�SHDUO�QHFNODFH�� �%HOLHYLQJ�WKDW�VKH�ZDV�WKH�SHUVRQ�VKH�UHSUHVHQWHG� KHUVHOI� WR� EH� DQG� WKDW� KHU� VWDWHPHQWV� ZHUH� WUXH�� WKH� MHZHOOHU�DOORZHG�KHU�WR�WDNH�WZR�QHFNODFHV�WR�VKRZ�KHU�KXVEDQG���,Q�IDFW�(VPH�ZDV�QRW�9DQ�GHU�%RUJK¶V�ZLIH�� �+DYLQJ REWDLQHG� WKH�QHFNODFHV�(VPH�VROG� WKHP�DQG�UHWDLQHG� WKH�SURFHHGV�� �7KH�SODLQWLII�EURXJKW�DQ�DFWLRQ�DJDLQVW�KLV� LQVXUDQFH�FRPSDQ\��ZKR�UHIXVHG�WR�SD\�DV�WKH�JRRGV�KDG�EHHQ�HQWUXVWHG�E\�KLP�WR�WKH�WKLHI�
,W�ZDV�KHOG�E\�WKH�+RXVH�RI�/RUGV��WKDW�LQ�REWDLQLQJ�WKH�QHFNODFHV�LQ�WKH�ZD\�WKDW�VKH�GLG��(VPH�ZDV�JXLOW\�RI� ODUFHQ\�E\�D� WULFN��DQG� WKHUHIRUH��ZKHQ� WKH�SODLQWLII�SHUPLWWHG�KHU�WR�WDNH�WKH�QHFNODFHV�WKHUH�ZDV�QR�FRQVHQVXV�DG�LGHP�DJUHHPHQW�DV�WR�WKH�VDPH�WKLQJ��EHWZHHQ�WKHP�DQG�WKH�QHFNODFHV�ZHUH�QRW�³HQWUXVWHG´�WR�KHU�ZLWKLQ�WKH�H[FHSWLRQV�FODXVH�LQ�WKH�SROLF\��ZKLFK�ZDV�WR�EH�FRQVWUXFWHG� FRQWUD� SURIHUHQWHP�� � $FFRUGLQJO\�� WKH� SODLQWLII� ZDV� HQWLWOHG� WR�VXFFHHG�
&LWLEDQN�Y�%URZQ�6KLSOH\ >����@���$OO�(5����
6HH�/DZ�5HSRUW�

0878$/�0,67$.(
:RRG�Y�6FDUWK ���������)	)����
7KH�GHIHQGDQW�RIIHUHG�LQ�ZULWLQJ�WR�OHW�D�SXE�WR�WKH�SODLQWLII�DW�����SD���$IWHU�D�FRQYHUVDWLRQ� ZLWK� WKH� GHIHQGDQW¶V� FOHUN�� WKH� SODLQWLII� DFFHSWHG� E\� OHWWHU��EHOLHYLQJ�WKDW�WKH���� UHQWDO�ZDV�WKH�RQO\�SD\PHQW�XQGHU�WKH�FRQWUDFW���,Q�IDFW�WKH�GHIHQGDQW�KDG�LQWHQGHG�WKDW�D������SUHPLXP�ZRXOG�DOVR�EH�SD\DEOH�DQG�KH�EHOLHYHG� WKDW� KLV� FOHUN�KDG�H[SODLQHG� WKLV� WR� WKH�SODLQWLII�� � 7KH�GHIHQGDQW�UHIXVHG� WR� FRPSOHWH� DQG� WKH� SODLQWLII� EURXJKW� DQ� DFWLRQ� IRU� VSHFLILF�SHUIRUPDQFH�� � 7KH� FRXUW� UHIXVHG� WKH� RUGHU� RI� VSHFLILF� SHUIRUPDQFH� EXW� WKH�GHIHQGDQW�ZDV�OLDEOH�LQ�GDPDJHV�
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5DIIOHV�Y�:LFKHOKDXV ���������+	&����
7KH� SODLQWLII� DJUHHG� WR� VHOO� FRWWRQ� WR� WKH� GHIHQGDQW� ZKLFK� ZDV� ³WR� DUULYH� H[�3HHUOHVV IURP� %RPED\´�� � :KHQ� WKH� FRWWRQ� DUULYHG� WKH� SODLQWLII� RIIHUHG� WR�GHOLYHU� EXW� WKH� GHIHQGDQWV� UHIXVHG� WR� DFFHSW� WKH� FRWWRQ�� � 7KH� GHIHQGDQWV�SOHDGHG�WKDW� WKH�VKLS�PHQWLRQHG�ZDV� LQWHQGHG�E\�WKHP�WR�EH�WKH�VKLS�FDOOHG�WKH�3HHUOHVV��ZKLFK�VDLOHG�IURP�%RPED\�LQ�2FWREHU�DQG�WKDW�WKH�SODLQWLII�KDG�QRW�RIIHUHG�WR�GHOLYHU�FRWWRQ�ZKLFK�DUULYHG�E\�WKDW�VKLS��EXW�LQVWHDG�RIIHUHG�WR�GHOLYHU�FRWWRQ�ZKLFK�DUULYHG�E\�DQRWKHU�VKLS��DOVR�FDOOHG�3HHUOHVV��ZKLFK�KDG�VDLOHG�IURP�%RPED\�LQ�'HFHPEHU�
-XGJPHQW�ZDV�JLYHQ�IRU�WKH�GHIHQGDQWV���,W�ZDV�KHOG�WKDW�WKHUH�ZDV�QRWKLQJ�RQ�WKH�IDFH�RI�WKH�FRQWUDFW�WR�VKRZ�ZKLFK�3HHUOHVV ZDV�PHDQW��VR�WKDW�WKLV�ZDV�D�SODLQ�FDVH�RI� ODWHQW�DPELJXLW\��DV�VRRQ�DV� LW�ZDV�VKRZQ� WKDW� WKHUH�ZHUH� WZR�3HHUOHVVHV IURP� %RPED\�� DQG� SDURO� HYLGHQFH� FRXOG� EH� JLYHQ� ZKHQ� LW� ZDV�IRXQG�WKDW�WKH�SODLQWLII�PHDQW�RQH�DQG�WKHGHIHQGDQWV�WKH�RWKHU���,I�WKLV�ZDV�WKH�FDVH��WKHUH�ZDV�QR�FRQVHQVXV�DG�LGHP��DQG�WKHUHIRUH�QR�ELQGLQJ�FRQWUDFW�
6FULYHQ�%URV�Y�+LQGOH\ >����@���.%����
7KH�GHIHQGDQWV�ELG�DW�DQ�DXFWLRQ�IRU�WZR�ORWV��EHOLHYLQJ�ERWK�WR�EH�KHPS���,Q�IDFW�/RW�$�ZDV�KHPS�EXW /RW�%�ZDV�WRZ��D�GLIIHUHQW�FRPPRGLW\� LQ�FRPPHUFH�DQG� RI� YHU\� OLWWOH� YDOXH�� � 7KH� GHIHQGDQWV� GHFOLQHG� WR� SD\� IRU� /RW� %� DQG� WKH�VHOOHUV�VXHG� IRU� WKH�SULFH�� �7KH�GHIHQGDQWV¶�PLVWDNH�DURVH� IURP�WKH� IDFW� WKDW�ERWK�ORWV�FRQWDLQHG�WKH�VDPH�VKLSSLQJ�PDUN��³6/´��DQG�ZLWQHVVHV�VWDWHG�WKDW�LQ�WKHLU�H[SHULHQFH�KHPS�DQG�WRZ�ZHUH�QHYHU�ODQGHG�IURP�WKH�VDPH�VKLS�XQGHU�WKH�VDPH�VKLSSLQJ�PDUN���7KH�GHIHQGDQWV¶�PDQDJHU�KDG�EHHQ�VKRZQ�EDOHV�RI�KHPS�DV� ³VDPSOHV�RI� WKH� µ6/¶� JRRGV´�� �7KH�DXFWLRQHHU�EHOLHYHG� WKDW� WKH�ELG�ZDV�PDGH XQGHU�D�PLVWDNH�DV�WR�WKH�YDOXH�RI�WKH�WRZ�
/DZUHQFH� -� VDLG� WKDW� DV� WKH� SDUWLHV� ZHUH� QRW�DG� LGHP WKH� SODLQWLIIV� FRXOG�UHFRYHU�RQO\�LI�WKH�GHIHQGDQWV�ZHUH�HVWRSSHG�IURP�UHO\LQJ�XSRQ�ZKDW�ZDV�QRZ�DGPLWWHGO\� WKH� WUXWK�� � +H� KHOG� WKDW� WKH� GHIHQGDQWV�ZHUH� QRW�HVWRSSHG� VLQFH�WKHLU�PLVWDNH�KDG�EHHQ�FDXVHG�E\�RU�FRQWULEXWHG�WR�E\�WKH�QHJOLJHQFH�RI� WKH�SODLQWLIIV�
)RVWHU�Y�0DFNLQQRQ �������/5���&3����
7KH�GHIHQGDQW��DQ�HOGHUO\�JHQWOHPDQ��VLJQHG�D�ELOO�RI�H[FKDQJH�RQ�EHLQJ�WROG�WKDW�LW�ZDV�D�JXDUDQWHH�VLPLODU�WR�RQH�ZKLFK�KH�KDG�SUHYLRXVO\�VLJQHG���+H�KDG�RQO\�EHHQ�VKRZQ�WKH�EDFN�RI�LW���,W�ZDV�KHOG�WKDW�WKHUH�VKRXOG�EH�D�QHZ�WULDO���%\OHV�-�VWDWHG�
³,W� VHHPV�SODLQ�� RQ�SULQFLSOH�DQG�RQ�DXWKRULW\�� WKDW� LI� D� EOLQG�PDQ��RU� D�PDQ�ZKR�FDQQRW�UHDG��RU�ZKR��IRU�VRPH�UHDVRQ��QRW�LPSO\LQJ�QHJOLJHQFH��IRUEHDUV�WR�UHDG��KDV�D�ZULWWHQ�FRQWUDFW�IDOVHO\�UHDG�RYHU�WR�KLP��WKH�UHDGHU�PLVUHDGLQJ�LW�WR�VXFK�D�GHJUHH�WKDW�WKH�ZULWWHQ�FRQWUDFW�LV�RI�D�QDWXUH�DOWRJHWKHU�GLIIHUHQW�IURP� WKH� FRQWUDFW� SUHWHQGHG� WR� EH� UHDG� IURP� WKH� SDSHU� ZKLFK� WKH� EOLQG� RU�LOOLWHUDWH� PDQ� DIWHUZDUGV� VLJQV�� WKHQ� DW� OHDVW� LI� WKHUH� EH� QR� QHJOLJHQFH�� WKH�VLJQDWXUH�REWDLQHG�LV�RI�QR�IRUFH���$QG�LW�LV�LQYDOLG�QRW�PHUHO\�RQ�WKH�JURXQG�RI�IUDXG��ZKHUH�IUDXG�H[LVWV��EXW�RQ�WKH�JURXQG�WKDW�WKH�PLQG�RI�WKH�VLJQHU�GLG�QRW�DFFRPSDQ\� WKH� VLJQDWXUH�� LQ� RWKHU� ZRUGV�� KH� QHYHU� LQWHQGHG� WR� VLJQ� DQG�WKHUHIRUH�� LQ� FRQWHPSODWLRQ� RI� ODZ�� QHYHU� GLG� VLJQ� WKH� FRQWUDFW� WR� ZKLFK� KLV�QDPH�LV�DSSHQGHG���,Q�WKH�SUHVHQW�FDVH��«�KH�ZDV�GHFHLYHG��QRW�PHUHO\�DV�WR�WKH�OHJDO�HIIHFW��EXW�DV�WR�WKH�DFWXDO�FRQWHQWV�RI�WKH�LQVWUXPHQW�´
6DXQGHUV�Y�$QJOLD�%XLOGLQJ�6RFLHW\ >����@���$OO�(5����
0UV� *DOOLH�� D� ZLGRZ� DJHG� ���� KDG� PDGH� D� ZLOO� OHDYLQJ� KHU� KRXVH� WR� KHU�QHSKHZ��3DUNLQ���3DUNLQ¶V�IULHQG��/HH��ZDV�KHDYLO\�LQ�GHEW�DQG�GLVFXVVHG�ZLWK�3DUNLQ� KRZ� WR� UDLVH� PRQH\� RQ� WKH� KRXVH�� � ,Q� 3DUNLQ¶V� SUHVHQFH�� /HH� SXW�EHIRUH� 0UV� *DOOLH� D� GRFXPHQW� ZKLFK� KH� WROG� KHU� ZDV� D� GHHG� RI� JLIW� RI� WKH�KRXVH�WR�3DUNLQ���6KH�GLG�QRW�UHDG�LW�EHFDXVH�VKH�KDG�EURNHQ�KHU�VSHFWDFOHV���7KH�GHHG�ZDV�LQ�IDFW�D�GHHG�RI�VDOH�RI�WKH�KRXVH�WR�/HH���8VLQJ�WKLV�GHHG��/HH�
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PRUWJDJHG� WKH� KRXVH� WR� WKH�$QJOLD� %XLOGLQJ� 6RFLHW\�� DQG� ERUURZHG� ���������/HH�GHIDXOWHG�RQ�WKH�SD\PHQWV�DQG�WKH�EXLOGLQJ�VRFLHW\�EURXJKW�DQ�DFWLRQ�IRU�SRVVHVVLRQ�RI�WKH�KRXVH���0UV�*DOOLH�VXHG�IRU�D�GHFODUDWLRQ�WKDW�WKH�GHHG�ZDV�YRLG��QRQ�HVW�IDFWXP��DQG�IRU�WKH�UHFRYHU\�RI�WKH�WLWOH�GHHGV���:KHQ�VKH�GLHG��WKH�DFWLRQ�ZDV� WDNHQ�RYHU�E\�KHU�H[HFXWUL[��6DXQGHUV�� �7KH�&RXUW�RI�$SSHDO�DQG�WKH�+RXVH�RI�/RUGV�JDYH�MXGJPHQW�IRU�WKH�EXLOGLQJ�VRFLHW\�
,W�ZDV�KHOG�E\� WKH�+RXVH�RI�/RUGV� WKDW� WKH�SOHD�RI�QRQ� HVW� IDFWXP FDQ�RQO\�UDUHO\� EH� HVWDEOLVKHG� E\� D� SHUVRQ� RI� IXOO� FDSDFLW\� DQG� DOWKRXJK� LW� LV� QRW�FRQILQHG�WR�WKH�EOLQG�DQG�LOOLWHUDWH�DQ\�H[WHQVLRQ�RI�WKH�VFRSH�RI�WKH�SOHD�ZRXOG�EH�NHSW�ZLWKLQ�QDUURZ�OLPLWV���,Q�SDUWLFXODU��LW�LV�XQOLNHO\�WKDW�WKH�SOHD�ZRXOG�EH�DYDLODEOH�WR�D�SHUVRQ�ZKR�VLJQHG�D�GRFXPHQW�ZLWKRXW�LQIRUPLQJ�KLPVHOI�RI�LWV�PHDQLQJ�
7KH�EXUGHQ�RI�HVWDEOLVKLQJ�D�SOHD�RI�QRQ�HVW�IDFWXP IDOOV�RQ�WKH�SDUW\�VHHNLQJ�WR�GLVRZQ�WKH�GRFXPHQW�DQG�WKDW���� WKH� SDUW\� PXVW� VKRZ� WKDW� LQ� VLJQLQJ� WKH� GRFXPHQW� KH� DFWHG� ZLWK�UHDVRQDEOH� FDUH�� � &DUHOHVVQHVV� �RU� QHJOLJHQFH� GHYRLG� RI� DQ\�VSHFLDO�� WHFKQLFDO� PHDQLQJ�� RQ� WKH� SDUW� RI� WKH� SHUVRQ� VLJQLQJ� WKH�GRFXPHQW�ZRXOG�SUHFOXGH�KLP�IURP�ODWHU�SOHDGLQJ�QRQ�HVW�IDFWXP RQ�WKH�SULQFLSOH�WKDW�QR�PDQ�PD\�WDNH�DGYDQWDJH�RI�KLV�RZQ�ZURQJ���� ,Q� UHODWLRQ� WR� WKH� H[WHQW� DQG� QDWXUH� RI� WKH� GLIIHUHQFH� EHWZHHQ� WKH�GRFXPHQW� DV� LW� LV� DQG� WKH� GRFXPHQW� DV� LW�ZDV� EHOLHYHG� WR� EH�� WKH�GLVWLQFWLRQ�IRUPHUO\�GUDZQ�EHWZHHQ�WKH�FKDUDFWHU�DQG�WKH�FRQWHQWV�RI�WKH�GRFXPHQW�LV�XQVDWLVIDFWRU\�DQG�LW�LV�HVVHQWLDO��LI�WKH�SOHD�LV�WR�EH�VXFFHVVIXO��WR�VKRZ�WKDW�WKHUH�LV�D�UDGLFDO�RU�IXQGDPHQWDO�GLVWLQFWLRQ�


