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&RQWUDFWXDO�UHPHG\
7KH� SXUFKDVHU� RI� JRRGV�� ZKLFK� WXUQ� RXW� WR� EH� GHIHFWLYH�� ZLOO� VXH� LQ� FRQWUDFW� IRU�EUHDFK�RI�WKH�WHUPV�LPSOLHG�E\�WKH�6DOH�RI�*RRGV�$FW�������RU�WKH�6XSSO\�RI�*RRGV�DQG� 6HUYLFHV� $FW� ������ ZKLFK� FDQQRW� EH� H[FOXGHG� DJDLQVW� D� FRQVXPHU� �8QIDLU�&RQWUDFW� 7HUPV� $FW� ������� � +RZHYHU�� WKH� GRFWULQH� RI� SULYLW\� RI� FRQWUDFW� XVXDOO\�SUHYHQWV�WKLUG�SDUWLHV�IURP�VXLQJ�RQ�FRQWUDFWV�WR�ZKLFK�WKH\�DUH�QRW�SULY\�
0DQXIDFWXUHUV¶�GXW\
,Q�'RQRJKXH�Y�6WHYHQVRQ /RUG�$WNLQ�VWDWHG�WKDW�D�PDQXIDFWXUHU�RI�SURGXFWV�RZHV�D�GXW\� WR� WKH� XOWLPDWH� FRQVXPHU� WR� WDNH� UHDVRQDEOH� FDUH� LQ� WKH� SUHSDUDWLRQ� RI� WKH�SURGXFW���6HH�
0¶$OLVWHU��RU�'RQRJKXH��Y�6WHYHQVRQ >����@�$&����
'LVWULEXWRUV�RI�JRRGV�PD\�HYHQ�EH�KHOG�UHVSRQVLEOH���6HH�
:DWVRQ�Y�%XFNOH\��2VERUQH��*DUUHWW�	�&R >����@���$OO�(5����
,QWHUPHGLDWH�LQVSHFWLRQ
/RUG�$WNLQ� DOVR� VWDWHG� WKDW� WKLV� GXW\� DSSOLHV� WR� SURGXFWV�ZKLFK� UHDFK� WKH�XOWLPDWH�FRQVXPHU� LQ� WKH� IRUP� LQ ZKLFK� WKH\� OHIW� WKH� PDQXIDFWXUHU�� ZLWK� QR� UHDVRQDEOH�SRVVLELOLW\�RI�LQWHUPHGLDWH�H[DPLQDWLRQ���6HH�IXUWKHU�
*UDQW�Y�$XVWUDOLDQ�.QLWWLQJ�0LOOV >����@�$&���
7KHUH�PD\� EH� D� UHDVRQDEOH� FRQWHPSODWLRQ� RI� LQWHUPHGLDWH� H[DPLQDWLRQ� E\� D� WKLUG�SDUW\�RU�WKH�FRQVXPHU��IRU�H[DPSOH��D�KDLUGUHVVHU�RU�FRQVXPHU�ZDUQHG�WR�WHVW�D�KDLU�SURGXFW�EHIRUH�XVH���6HH�
+ROPHV�Y�$VKIRUG�DQG�RWKHUV >����@���$OO�(5���.XEDFK�Y�+ROODQGV�DQG�DQRWKHU >����@���$OO�(5����
&DXVDWLRQ
7KH�PDQXIDFWXUHU�ZLOO�QRW�EH�OLDEOH�LI�WKH�FRQVXPHU�PLVXVHV�WKH�SURGXFW�
$VZDQ�(QJLQHHULQJ�Y�/XSGLQH�/WG�DQG�DQRWKHU >����@���$OO�(5����
7KH� FODLPDQW� PXVW� SURYH� WKDW� WKH� GHIHFWLYH� SURGXFW� FDXVHG� WKH� LQMXU\� VXIIHUHG��DSSO\LQJ�WKH�XVXDO�UXOHV�RI�FDXVDWLRQ���6HH��IRU�H[DPSOH�
(YDQV�Y�7ULSOH[�6DIHW\�*ODVV�&R >����@���$OO�(5����
:DUQLQJ
$Q�µDGHTXDWH¶�ZDUQLQJ�PD\�GLVFKDUJH�WKH�PDQXIDFWXUHUV¶�GXW\�RI�FDUH���6HH�LQ�
+DVHOGLQH�Y�&$�'DZ�	�6RQ�/WG >����@���.%������SHU�*RGGDUG�/-�DW�����



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

+XUOH\�Y�'\NH�DQG�RWKHUV >����@�575������FI��$QGUHZV�Y�+RSNLQVRQ >����@���4%����
&RQWLQXLQJ�GXW\
7KH� PDQXIDFWXUHU� RZHV� D� FRQWLQXLQJ� GXW\� LQ� UHVSHFW� RI� SURGXFWV� DOUHDG\� LQ�FLUFXODWLRQ�ZKHQ�D�GHIHFW�LV�GLVFRYHUHG���6HH��IRU�H[DPSOH�
+REEV��)DUPV��/WG�Y�%D[HQGHQ�&KHPLFDO�&R >����@���/OR\G¶V�5HS�������&DUUROO�Y�)HDURQ��%HQW�DQG�'XQORS /WG >����@�3,45�3���
7\SH�RI�ORVV
$SSO\LQJ�WKH�XVXDO�UXOHV�RI�WRUW��6SDUWDQ�6WHHO�	�$OOR\V�Y�0DUWLQ�	�&R >����@���$OO�(5������WKH�FODLPDQW�FDQ�UHFRYHU�RQO\�IRU�
x SHUVRQDO�LQMXU\�x SK\VLFDO�GDPDJH�WR�SURSHUW\�RWKHU�WKDQ�WKH�SURGXFW�LWVHOI��DQGx HFRQRPLF�ORVV�FRQVHTXHQWLDO�WR�WKH�SK\VLFDO�GDPDJH�
3XUH�HFRQRPLF�ORVV�FDQQRW�EH�UHFRYHUHG���6HH��IRU�H[DPSOH�
0XLUKHDG�Y�,QGXVWULDO�7DQN�6SHFLDOLWLHV >����@���$OO�(5����0XUSK\�Y�%UHQWZRRG�'LVWULFW�&RXQFLO >����@���$OO�(5����

�%��&21680(5�3527(&7,21�$&7�������3DUW�,
,1752'8&7,21

7KH�&3$������ZDV�SDVVHG�WR�HQDFW�WKH�(XURSHDQ�&RPPXQLW\�'LUHFWLYH�RQ�/LDELOLW\�IRU�'HIHFWLYH�3URGXFWV��������������((&����,W�DSSOLHV�WR�GDPDJH�FDXVHG�E\�SURGXFWV�ZKLFK�ZHUH�SXW� LQWR�FLUFXODWLRQ�E\� WKH�SURGXFHU�DIWHU���0DUFK������� �6HFWLRQ������VWDWHV�WKDW�3DUW�,�RI�WKH�$FW�
³VKDOO�KDYH�HIIHFW�IRU�WKH�SXUSRVH�RI�PDNLQJ�VXFK�SURYLVLRQ�DV�LV�QHFHVVDU\�LQ�RUGHU�WR�FRPSO\�ZLWK�WKH�SURGXFW�OLDELOLW\�'LUHFWLYH�DQG�VKDOO�EH�FRQVWUXHG�DFFRUGLQJO\´�
7KH�&3$������SODFHV� VWULFW� OLDELOLW\� IRU� GHIHFWLYH�SURGXFWV�RQ� D� UDQJH�RI� SRVVLEOH�GHIHQGDQWV�

'()(1'$176
/LDELOLW\�LV�LPSRVHG�RQ�WKH�
x 3URGXFHU��µRZQ�EUDQGHU¶��RU�WKH�LPSRUWHU�LQWR�WKH�(&��RI�WKH�SURGXFW��V������
x $�VXSSOLHU�ZLOO�EHFRPH�OLDEOH�LI�WKH�JRRGV�DUH�DQRQ\PRXV�DQG�KH�VKH�KDV�QR�UHFRUG� RU� RWKHU� PHDQV� RI� WUDFLQJ� KLV�KHU� VXSSOLHU�� RU� LI� KH�VKH� UHIXVHV� WR�LGHQWLI\�KLV�VXSSOLHU��V������

352'8&76
µ3URGXFW¶� PHDQV� DQ\� µJRRGV� RU� HOHFWULFLW\¶� DQG� LQFOXGHV� D� SURGXFW� ZKLFK� LV�FRPSULVHG�LQ�DQRWKHU�SURGXFW�ZKHWKHU�DV�D�FRPSRQHQW�SDUW�RU�UDZ�PDWHULDOV��V������
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$JULFXOWXUDO�SURGXFWV��SUHYLRXVO\�H[FOXGHG�XQOHVV� WKH\�KDG�XQGHUJRQH�DQ�LQGXVWULDO�SURFHVV��V�������DUH�QRZ�FRYHUHG�E\�(8�'LUHFWLYH�������
%XLOGLQJV� DUH� VSHFLILFDOO\� H[FOXGHG� H[FHSW� ZKHUH� D� VXSSO\� RI� JRRGV� LQYROYHV�LQFRUSRUDWLQJ�WKH�JRRGV LQWR�D�EXLOGLQJ�RU�VWUXFWXUH��V�������

'()(&7
7KH� FODLPDQW�PXVW� SURYH� WKDW� WKH� GDPDJH�ZDV� FDXVHG� E\� D� GHIHFW� LQ� WKH� SURGXFW���*RRGV�DUH�GHIHFWLYH� LI� WKHLU� VDIHW\� LV�QRW� VXFK� DV� µSHUVRQV� JHQHUDOO\� DUH�HQWLWOHG� WR�H[SHFW��WDNLQJ�LQWR�DFFRXQW�DOO�WKH�FLUFXPVWDQFHV¶��V������VXFK�DV�
x 7KH�PDQQHU�LQ�ZKLFK�DQG�SXUSRVHV�IRU�ZKLFK�WKH�SURGXFW�KDV�EHHQ�PDUNHWHG��LWV�JHW�XS��WKH�XVH�RI�DQ\�PDUN�LQ�UHODWLRQ�WR�WKH�SURGXFW�DQG�DQ\�LQVWUXFWLRQV�IRU�� RU� ZDUQLQJV� ZLWK� UHVSHFW� WR�� GRLQJ� RU� UHIUDLQLQJ� IURP� GRLQJ� DQ\WKLQJ�ZLWK�RU�LQ�UHODWLRQ�WR�WKH�SURGXFW�
x :KDW� PLJKW� UHDVRQDEO\� EH� H[SHFWHG� WR� EH� GRQH� ZLWK� RU� LQ� UHODWLRQ� WR� WKH�SURGXFW�
x 7KH�WLPH�ZKHQ�WKH�SURGXFW�ZDV�VXSSOLHG�E\�LWV�SURGXFHU�WR�DQRWKHU��V������
$�UHFHQW�FDVH�RQ�WKLV�LVVXH�LV�
5LFKDUGVRQ�Y�/5&�3URGXFWV >����@�/OR\G¶V�5HS�0HG����

'$0$*(
'DPDJH�LV�GHILQHG�DV�GHDWK��SHUVRQDO�LQMXU\�DQG�GDPDJH�WR�DQ\�SURSHUW\��LQFOXGLQJ�ODQG���V�����7KHUH�DUH�FHUWDLQ�W\SHV�RI�GDPDJH�ZKLFK�DUH�VSHFLILFDOO\�H[FOXGHG�IURP�WKH�DPELW�RI�WKH�$FW�
x 'DPDJH�WR� WKH�SURGXFW� LWVHOI�RU�GDPDJH�WR�D�SURGXFW�FDXVHG�E\�D�GHIHFWLYH�FRPSRQHQW�SURGXFW�ZKLFK�KDG�EHHQ�VXSSOLHG�ZLWK�WKH�SURGXFW��V������
x 'DPDJH�WR�EXVLQHVV�SURSHUW\��LH�SURSHUW\�ZKLFK�LV�QRW�RUGLQDULO\�LQWHQGHG�IRU�SULYDWH�XVH��RFFXSDWLRQ�RU�FRQVXPSWLRQ�DQG�QRW�LQWHQGHG�E\�WKH�SHUVRQ�ZKR�VXIIHUV�WKH�ORVV�RU�GDPDJH�PDLQO\�IRU�KLV�RU�KHU�RZQ�SULYDWH�XVH��RFFXSDWLRQ�RU�FRQVXPSWLRQ��V������
x 6PDOO�SURSHUW\�GDPDJH��LH�ORVVHV�RI�OHVV�WKDQ�������V������
3XUH�HFRQRPLF� ORVV� LV� H[FOXGHG�E\� WKH�YHU\� GHILQLWLRQ�RI� GDPDJH� LQ� V��� �%XW�ZKDW�DERXW�HFRQRPLF�ORVV�FRQVHTXHQW�XSRQ�SK\VLFDO�GDPDJH"

&$86$7,21
7KH�FODLPDQW�KDV�WKH�EXUGHQ�RI�SURYLQJ�WKDW� WKH�SURGXFW�ZDV�GHIHFWLYH�DQG�WKDW�WKH�GDPDJH�ZDV�FDXVHG�µZKROO\�RU�SDUWO\¶�E\�WKH�GHIHFW��V������
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'()(1&(6
7KHUH�DUH�VHYHUDO�GHIHQFHV�OLVWHG�LQ�V��RI�WKH�WKH�&3$������
x 7KH�GHIHFW�LQ�WKH�SURGXFW�ZDV�DWWULEXWDEOH�WR�FRPSOLDQFH�ZLWK�D�VWDWXWRU\�RU�((&�UHTXLUHPHQW��V�����D��
x 7KH�SHUVRQ�SURFHHGHG�DJDLQVW�GLG�QRW�VXSSO\�WKH�SURGXFW��V�����E��
x 7KH�SURGXFW�ZDV�QRW�VXSSOLHG�LQ�WKH�FRXUVH�RI�D�EXVLQHVV��RU�QRW�ZLWK�D�YLHZ�WR�SURILW��V�����F��
x 7KH�GHIHFW�GLG�QRW�H[LVW�DW�WKH�UHOHYDQW�WLPH��V�����G��
x 7KH� VR�FDOOHG� GHYHORSPHQW� ULVNV� GHIHQFH� �V�����H��� LH� WKDW� ³WKH� VWDWH� RI�VFLHQWLILF� DQG� WHFKQLFDO� NQRZOHGJH�DW� WKH� UHOHYDQW� WLPH�ZDV QRW� VXFK� WKDW�D�SURGXFHU� RI� SURGXFWV� RI� WKH� VDPH� GHVFULSWLRQ� DV� WKH� SURGXFW� LQ� TXHVWLRQ�PLJKW� EH� H[SHFWHG� WR� KDYH� GLVFRYHUHG� WKH� GHIHFW� LI� LW� KDG� H[LVWHG� LQ� KLV�SURGXFWV�ZKLOH�WKH\�ZHUH�XQGHU�KLV�FRQWURO�´

6HFWLRQ������H��VHHPV�WR�EH�ZLGHU�WKDQ�WKH�GHIHQFH�LQ�$UWLFOH���H��RI�WKH�(&�'LUHFWLYH���+RZHYHU��WKH�(XURSHDQ�&RXUW�RI�-XVWLFH�KDV�FRQFOXGHG�WKDW�WKHUH�LV�QR�FRQIOLFW�EHWZHHQ�WKH�WZR���6HH�
(XURSHDQ�&RPPLVVLRQ�Y�8. �&��������>����@�$OO�(5��(&���������

x 7KH�GHIHFW�ZDV�LQ�WKH�VXEVHTXHQW�SURGXFW�QRW�WKH�FRPSRQHQW�SDUW��V�����I��
x &RQWULEXWRU\�QHJOLJHQFH�LV�D�SDUWLDO�GHIHQFH��V�����

/LPLWDWLRQ�RI�DFWLRQV
7KH�ULJKW�WR�EULQJ�DQ�DFWLRQ�XQGHU�WKH�&3$������LV�ORVW����\HDUV�IURP�WKH�GDWH�WKDW�WKH�GHIHQGDQW�VXSSOLHG� WKH�SURGXFW� �6FKHGXOH���&3$������DQG�V��$����/LPLWDWLRQ�$FW�������
7KH�FODLPDQW�PXVW�EHJLQ�SURFHHGLQJV�ZLWKLQ� WKUHH�\HDUV� RI�EHFRPLQJ�DZDUH�RI� WKH�GHIHFW�� WKH�GDPDJH�RU� WKH� LGHQWLW\� RI� WKH�GHIHQGDQW�� RU� LI� WKH�GDPDJH� LV� ODWHQW�� WKH�GDWH� RI� NQRZOHGJH� RI� WKH� SODLQWLII�� SURYLGHG� WKDW� LW� LV� ZLWKLQ WKH� ���\HDU� OLPLW��V��$����/LPLWDWLRQ�$FW�������
,Q�WKH�FDVH�RI�SHUVRQDO�LQMXULHV�WKHUH�LV�D�GLVFUHWLRQ�YHVWHG�LQ�WKH�FRXUW�WR�RYHUULGH�WKH�WKUHH�\HDU�OLPLWDWLRQ�SHULRG��V���/LPLWDWLRQ�$FW�������


