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$Q�DFFXVHG�PD\�KDYH�FRPPLWWHG�D�FULPH�ZKHQ�DFWXDOO\�LQVDQH���7KLV�LVVXH� LV� FRYHUHG� E\� WKH�0
1DJKWHQ�5XOHV�� ZKLFK� DOWKRXJK� WKH\� GHDO�ZLWK�ZKDW�WKH\�GHVFULEH�DV�LQVDQLW\��LW�LV�LQVDQLW\�LQ�WKH�OHJDO�VHQVH�DQG�QRW�LQ�WKH�PHGLFDO�RU�SV\FKRORJLFDO�VHQVH���7KH�5XOHV�ZHUH�HPERGLHG�LQ�UHSOLHV�JLYHQ�E\�WKH�MXGJHV�RI�WKDW�GD\�WR�FHUWDLQ�DEVWUDFW�TXHVWLRQV�ZKLFK�ZHUH�SODFHG�EHIRUH� WKHP��0
1DJKWHQ
V�&DVH ����������&�	�)��������7KH�EDVLF�SURSRVLWLRQV�RI�WKH�ODZ�DUH�WR�EH�IRXQG�LQ�WKH�DQVZHUV�WR�4XHVWLRQV���DQG���
³«�WKH�MXURUV�RXJKW�WR�EH�WROG�LQ�DOO�FDVHV�WKDW�HYHU\�PDQ�LV�SUHVXPHG�WR� EH� VDQH�� DQG� WR� SRVVHVV� D� VXIILFLHQW� GHJUHH� RI� UHDVRQ� WR� EH�UHVSRQVLEOH� IRU� KLV� FULPHV�� XQWLO� WKH� FRQWUDU\� EH� SURYHG� WR� WKHLU�VDWLVIDFWLRQ�
DQG� WKDW� WR�HVWDEOLVK D�GHIHQFH�RQ� WKH�JURXQG�RI� LQVDQLW\�� LW�PXVW�EH�FOHDUO\�SURYHG�WKDW��DW�WKH�WLPH�RI�WKH�FRPPLWWLQJ�RI�WKH�DFW��WKH�SDUW\�DFFXVHG�ZDV�ODERXULQJ�XQGHU�VXFK�D�GHIHFW�RI�UHDVRQ��IURP�GLVHDVH�RI�WKH� PLQG�� DV� QRW� WR� NQRZ� WKH� QDWXUH� DQG� TXDOLW\� RI� WKH� DFW� KH� ZDVGRLQJ��RU�� LI�KH�GLG�NQRZ� LW�� WKDW�KH�GLG�QRW�NQRZ�ZKDW�KH�ZDV�GRLQJ�ZDV�ZURQJ�´
7KH�5XOHV�OHDG�WR�D�VSHFLDO�YHUGLFW�RI��QRW�JXLOW\�E\�UHDVRQ�RI�LQVDQLW\��DQG�OHDYH�WKH�GHIHQGDQW�XQGHU�WKH�FRQWURO�RI�WKH�FRXUW�
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:KHWKHU�D�SDUWLFXODU�FRQGLWLRQ�DPRXQWV�WR�D�GLVHDVH�RI�WKH�PLQG�ZLWKLQ�WKH� 5XOHV� LV� QRW� D� PHGLFDO� EXW� D� OHJDO� TXHVWLRQ� WR� EH� GHFLGHG� LQ�DFFRUGDQFH�ZLWK�WKH�RUGLQDU\�UXOHV�RI�LQWHUSUHWDWLRQ���,W�VHHPV�WKDW�DQ\�GLVHDVH��ZKLFK�SURGXFHV�D�PDOIXQFWLRQLQJ�RI�WKH�PLQG��LV�D�GLVHDVH�RI�WKH� PLQG�� DQG� QHHG� QRW� EH� D� GLVHDVH� RI� WKH� EUDLQ�� � ,W� FRYHUV� DQ\�LQWHUQDO�GLVRUGHU��ZKLFK�UHVXOWV�LQ�YLROHQFH�DQG�LV�OLNHO\�WR�UHFXU�
�'LVHDVH� RI� WKH�PLQG�� GRHV� QRW�PHDQ� RQO\� D� SK\VLFDO� GHIHFW� RI� WKH�EUDLQ���6HH�
5�Y�.HPS >����@���4%�����
:KHUH�D�GLVHDVH�RI�WKH�ERG\�DIIHFWV�WKH�PLQG�UHVXOWLQJ�LQ�YLROHQFH�DQG�LV�OLNHO\�WR�UHFXU��LW�ZLOO�EH�FODVVHG�DV�LQVDQLW\��WKXV�HQDEOLQJ�WKH�FRXUWV�WR�RUGHU�WKH�GHWHQWLRQ�RI�WKH�GHIHQGDQW�LQ�VRFLHW\
V�LQWHUHVW���6HH�
%UDWW\ >����@�$&�����
7KH� +RXVH� RI� /RUGV� UHDIILUPHG� WKLV� DSSURDFK� WR� WKH� FRQFHSW� RI�GLVHDVH�RI�WKH�PLQG�LQ�
5�Y�6XOOLYDQ >����@�$&�����
/HJDO�LQVDQLW\�FDQ�DULVH�IURP�LQWHUQDO�SK\VLFDO�GHIHFWV�ZKLFK�DIIHFW�WKH�PLQG���6HH�
5�Y�+HQQHVV\ >����@���:/5�����
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6OHHS�ZDONLQJ� KDG� SUHYLRXVO\� EHHQ� WKRXJKW� WR� EH� DQ� H[DPSOH� RI�DXWRPDWLVP�UDWKHU�WKDQ�LQVDQLW\��HJ��/RUG�'HQQLQJ�LQ�%UDWW\���EXW� LW� LV�QRZ� FOHDU� WKDW� WKH� FRXUWV� ZLOO� WUHDW� VOHHS�ZDONLQJ� DV� DQ� H[DPSOH� RI�GLVHDVH� RI� WKH� PLQG� ZLWK� LQWHUQDO� FDXVHV� XQOHVV� WKHUH� LV� FOHDU�HYLGHQFH�RI�DQ�H[WHUQDO�FDXVDO�IDFWRU���6HH�
5�Y�%XUJHVV >����@���:/5������
([WHUQDO� IDFWRUV� ZKLFK� FDXVH� D� SHUVRQ� WR� DFW� XQFRQVFLRXVO\� ZLOO� QRW�DPRXQW� WR� LQVDQLW\� EXW� ZLOO� LQVWHDG� JLYH� ULVH� WR� WKH� GHIHQFH� RI�DXWRPDWLVP��DV�LQ�5�Y�4XLFN >����@����6HH�
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7KH�GLVHDVH�RI� WKH�PLQG�PXVW�KDYH�JLYHQ� ULVH� WR�D� GHIHFW�RI� UHDVRQ�ZKLFK�KDG�RQH�RI�WZR�FRQVHTXHQFHV��HLWKHU��D��WKH�GHIHQGDQW�GLG�QRW�NQRZ�WKH�QDWXUH�DQG�TXDOLW\�RI�KLV�DFW��RU��E��KH�GLG�QRW�NQRZ�KLV�DFW�ZDV�ZURQJ�� � 7KH�SKUDVH� ³GHIHFW� RI� UHDVRQ�� VHHPV� WR�PHDQ� WKDW� WKH�SRZHUV� RI� UHDVRQLQJ� PXVW� EH� LPSDLUHG�� QRW� PHUHO\� FRQIXVLRQ� RU�DEVHQWPLQGHGQHVV���6HH�
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7KLV� SKUDVH� UHIHUV� WR� WKH� SK\VLFDO� QDWXUH� DQG� TXDOLW\� RI� WKH� DFW�� � ,W�FRYHUV� WKH� VLWXDWLRQ�ZKHUH� WKH� GHIHQGDQW� GRHV� QRW� NQRZ�ZKDW� KH� LV�SK\VLFDOO\� GRLQJ�� � )RU� H[DPSOH�� LQ�.HPS >����@� WKH� GHIHQGDQW� ZDV�XQDZDUH�RI�KLV�DFWLRQV�EHFDXVH�RI�D��EODFNRXW����,OOXVWUDWLRQV�JLYHQ�E\�OHDGLQJ�ZULWHUV�DUH�
 $�NLOOV�%�XQGHU� WKH� LQVDQH�GHOXVLRQ� WKDW�KH� LV�EUHDNLQJ�D� MDU��6WHSKHQ���DQG WKH�PDGPDQ�ZKR�FXW�D�ZRPDQ
V�WKURDW�XQGHU�WKH�LGHD�WKDW�KH�ZDV�FXWWLQJ�D�ORDI�RI�EUHDG��.HQQ\��
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,I�WKH�GHIHQGDQW�NQHZ�ZKDW�KH�ZDV�GRLQJ�WKHQ�KH�ZLOO�VWLOO�EH�LQVDQH�LI�KH�GLG�QRW�NQRZ�WKDW�KH�ZDV�GRLQJ�VRPHWKLQJ�OHJDOO\�ZURQJ���6HH�
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7KH� MXGJHV� ZHUH� DVNHG� LQ�0
1DJKWHQ
V� &DVH LI� D� SHUVRQ� FRXOG� EH�H[FXVHG� LI� KH� FRPPLWWHG� DQ� RIIHQFH� LQ� FRQVHTXHQFH� RI� DQ� LQVDQH�GHOXVLRQ�� �7KH\�UHSOLHG� WKDW� LI�KH� ODERXUV�XQGHU�VXFK�SDUWLDO�GHOXVLRQ�RQO\��DQG� LV�QRW� LQ�RWKHU� UHVSHFWV� LQVDQH�� �KH�PXVW�EH�FRQVLGHUHG� LQ�WKH� VDPH�VLWXDWLRQ�DV� WR� UHVSRQVLELOLW\� DV� LI� WKH� IDFWV�ZLWK� UHVSHFW� WR�ZKLFK�WKH�GHOXVLRQ�H[LVWV�ZHUH�UHDO��
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7KLV� UXOH� HPSKDVLVHV� WKDW� GHOXVLRQV�� ZKLFK� GR� QRW� SUHYHQW� WKH�GHIHQGDQW�IURP�KDYLQJ�PHQV�UHD��ZLOO�DIIRUG�QR�GHIHQFH���$�FDVH�RIWHQ�GLVFXVVHG�LV�WKDW�RI�D�PDQ�ZKR�LV�XQGHU�WKH�LQVDQH�GHOXVLRQ�WKDW�KH�LV�REH\LQJ� D� GLYLQH� FRPPDQG�� � ,I� WKH� DFFXVHG� NQRZV� WKDW� KLV� DFW� LV�IRUELGGHQ�E\� ODZ��LW�VHHPV�FOHDU�KH�LV�OLDEOH���)RU�D�GLIIHUHQW�H[DPSOH�VHH�
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7KH�EXUGHQ�RI�SURRI�LV�RQ�WKH�GHIHQGDQW���,I�D�MXU\�WKLQN�LW�LV�PRUH�OLNHO\�WKDQ�QRW�WKDW�KH�LV�LQVDQH�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�5XOHV��WKHQ�KH�LV�HQWLWOHG�WR�D�YHUGLFW�LQ�KLV�IDYRXU���,Q�RWKHU�VLWXDWLRQV��WKH�FRPPRQ�ODZ�UXOH�� EDVHG� RQ� /RUG� 'HQQLQJ
V� MXGJHPHQW� LQ� %UDWW\ >����@�� LV� WKDW�ZKHUHYHU� WKH�GHIHQGDQW�SXWV�KLV�VWDWH�RI�PLQG� LQ� LVVXH�GXULQJ�D� WULDO��WKH�SURVHFXWLRQ�FDQ�EH�SHUPLWWHG�WR�DGGXFH�HYLGHQFH�RI�KLV�LQVDQLW\�
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6HFWLRQ���RI�WKH�&ULPLQDO�3URFHGXUH��,QVDQLW\�DQG�8QILWQHVV�WR�3OHDG��$FW������SURYLGHV�WKDW�D�MXU\�VKDOO�QRW�UHWXUQ�D�VSHFLDO�YHUGLFW�WKDW��WKH�DFFXVHG� LV� QRW� JXLOW\� E\� UHDVRQ�RI� LQVDQLW\�� H[FHSW� RQ� WKH�ZULWWHQ�RU�RUDO�HYLGHQFH�RI�WZR�RU�PRUH�UHJLVWHUHG�PHGLFDO�SUDFWLWLRQHUV�RI�ZKRP�DW�OHDVW�RQH�KDV�VSHFLDO�H[SHULHQFH�LQ�WKH�ILHOG�RI�PHQWDO�GLVRUGHU�
7KH� MXU\� PD\� VWLOO� KDYH� WR� GHFLGH� EHWZHHQ� FRQIOLFWLQJ� PHGLFDO�HYLGHQFH�
,I�WKHUH�DUH�IDFWV�RU�VXUURXQGLQJ�FLUFXPVWDQFHV�ZKLFK��LQ�WKH�RSLQLRQ�RI�WKH�FRXUW�� MXVWLI\�WKH�MXU\�LQ�FRPLQJ�WR�D�FRQFOXVLRQ�GLIIHUHQW�IURP�WKDW�RI�H[SHUWV��WKHLU�YHUGLFW�ZLOO�EH�XSKHOG�
&� ',6326$/�2)�7+(�'()(1'$17
8QWLO�WKH�UHIRUPV�PDGH�E\�WKH������$FW�WKH�FRXUW�KDG�WR�RUGHU�WKDW�DQ\�SHUVRQ�IRXQG�QRW�JXLOW\�E\�UHDVRQ�RI�LQVDQLW\�KDG�WR�EH�DGPLWWHG�WR�D�VSHFLDO�KRVSLWDO�VSHFLILHG�E\� WKH�+RPH�6HFUHWDU\�ZKHUH�KH�PLJKW�EH�GHWDLQHG�ZLWKRXW� OLPLWDWLRQ�RI� WLPH�� WKH�SRZHU� WR�GLVFKDUJH�KLP�EHLQJH[HUFLVDEOH�RQO\�ZLWK�WKH�+RPH�6HFUHWDU\
V�FRQVHQW�
7RGD\��D�ZLGHU�UDQJH�RI�RSWLRQV�LV�QRZ�JHQHUDOO\�DYDLODEOH�XQGHU�V��RI�WKH�&ULPLQDO�3URFHGXUH��,QVDQLW\�DQG�8QILWQHVV�WR�3OHDG��$FW������
��� :KHUH� WKH� VHQWHQFH� IRU� WKH� RIIHQFH� WR� ZKLFK� WKH� ILQGLQJ�UHODWHV� LV� IL[HG� E\� ODZ� � LQ� HIIHFW�� PXUGHU� � WKH� FRXUW� PXVW� PDNH� D�KRVSLWDO�RUGHU�UHVWULFWLQJ�GLVFKDUJH�ZLWKRXW�OLPLWDWLRQ�RI�WLPH�
��� ,Q�DQ\�RWKHU�FDVH�WKH�FRXUW�PD\�PDNH�
 D�KRVSLWDO�RUGHU�DQG�DQ�RUGHU�UHVWULFWLQJ�GLVFKDUJH�HLWKHU�IRU�D�OLPLWHG�RU�XQOLPLWHG�SHULRG�RI�WLPH�
RU�LQ�DSSURSULDWH�FLUFXPVWDQFHV�
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 D�JXDUGLDQVKLS�RUGHU� D�VXSHUYLVLRQ�DQG�WUHDWPHQW�RUGHU��RU DQ�RUGHU�IRU�DEVROXWH�GLVFKDUJH�
1RWH��$�KRVSLWDO�RUGHU� LV�DQ�RUGHU� WKDW� WKH�GHIHQGDQW�EH�DGPLWWHG� WR�DQG�GHWDLQHG� LQ�D�KRVSLWDO� LQ RUGHU� WR� UHFHLYH� WUHDWPHQW� IRU�D�PHQWDO�GLVRUGHU���6XFK�DQ�RUGHU�PD\�EH�PDGH�XSRQ�SURSHU�PHGLFDO�HYLGHQFH�DQG�RQO\�DIWHU�D�FRQYLFWLRQ�IRU�DQ�LPSULVRQDEOH�RIIHQFH����6HH�VV������0HQWDO�+HDOWK�$FW�������


