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7KH�NLOOLQJ�PXVW�EH�RI�D�OLYLQJ�KXPDQ�EHLQJ���8QERUQ�LQIDQWV�DUH�SURWHFWHG�E\�V��� RI� WKH� 2IIHQFHV� $JDLQVW� WKH� 3HUVRQ� $FW� ������ V�� RI� WKH� ,QIDQW� /LIH��3UHVHUYDWLRQ��$FW������DQG�E\�WKH�$ERUWLRQ�$FW�������ZKLFK�UHODWH�WR�FKLOG�GHVWUXFWLRQ�DQG�DERUWLRQ���$Q�LQWHUHVWLQJ�UHFHQW�FDVH�LV�
$WWRUQH\�*HQHUDO
V�5HIHUHQFH��1R���RI������ >����@���$OO�(5�����

����'($7+�:,7+,1�$�<($5�$1'�$�'$<
7KH� UXOH� NQRZQ� DV� WKH� µ\HDU� DQG D� GD\� UXOH¶� �WKDW� LV�� WKH� UXOH� WKDW�� IRU� WKH�SXUSRVHV� RI� RIIHQFHV� LQYROYLQJ� GHDWK� DQG� RI� VXLFLGH�� DQ� DFW� RU� RPLVVLRQ� LV�FRQFOXVLYHO\� SUHVXPHG� QRW� WR� KDYH� FDXVHG� D� SHUVRQ
V� GHDWK� LI� PRUH� WKDQ� D�\HDU� DQG� D� GD\� HODSVHG� EHIRUH� KH� GLHG�� ZDV� DEROLVKHG� E\� V�� RI� WKH� /DZ�5HIRUP��<HDU�DQG�D�'D\�5XOH��$FW������
8QGHU� V����� RI� WKH� �����$FW�� SURFHHGLQJV� WR�ZKLFK� WKLV� VHFWLRQ� DSSO\�PD\�RQO\� EH� LQVWLWXWHG� E\� RU� ZLWK� WKH� FRQVHQW� RI� WKH� $WWRUQH\�*HQHUDO�� � 8QGHU�V������V��DSSOLHV�WR�SURFHHGLQJV�DJDLQVW�D�SHUVRQ�IRU�D�IDWDO RIIHQFH�LI�
�D� WKH�LQMXU\�DOOHJHG�WR�KDYH�FDXVHG�WKH�GHDWK�ZDV�VXVWDLQHG�PRUH�WKDQ�WKUHH�\HDUV�EHIRUH�WKH�GHDWK�RFFXUUHG��RU�E� WKH�SHUVRQ�KDV�SUHYLRXVO\�EHHQ�FRQYLFWHG�RI�DQ�RIIHQFH�FRPPLWWHG�LQ�FLUFXPVWDQFHV�DOOHJHG�WR�EH�FRQQHFWHG�ZLWK�WKH�GHDWK�
8QGHU�V���V��GRHV�QRW�DIIHFW�WKH�FRQWLQXHG�DSSOLFDWLRQ�RI� WKH�\HDU�DQG�D�GD\�UXOH� WR� D� FDVH� ZKHUH� WKH� DFW� RU� RPLVVLRQ� ZKLFK� FDXVHG� WKH� GHDWK� RFFXUUHG�EHIRUH�WKH�GD\�RQ�ZKLFK�WKH�$FW�ZDV�SDVVHG�����-XQH�������

����&$86$7,21
7KH�GHIHQGDQW�PXVW�EH�SURYHG�WR KDYH�FDXVHG�WKH�YLFWLP
V�GHDWK��DOWKRXJK�WKH�GHIHQGDQW
V�DFW�QHHG�QRW�EH�WKH�VROH�RU�WKH�PDLQ�FDXVH�RI�GHDWK����7ZR�PDWWHUV�QHHG�WR�EH�FRQVLGHUHG��GLG�WKH�GHIHQGDQW�LQ�IDFW�FDXVH�WKH�YLFWLP
V�GHDWK��DQG�LI� VR��FDQ�KH�EH�KHOG� WR�KDYH�FDXVHG� LW� LQ� ODZ"� �)XUWKHU�SUREOHPV�PD\�DULVH�ZKHUH�� DIWHU� WKH�GHIHQGDQW� KDV� LQIOLFWHG�DQ� LQMXU\�RQ� WKH� YLFWLP�� VRPH�RWKHU�DFW� RU� HYHQW� LQWHUYHQHV� EHIRUH� GHDWK�� RU� ZKHUH� WKH� GHIHQGDQW� UHFHLYHV�QHJOLJHQW�PHGLFDO� WUHDWPHQW�� �7KH�YLFWLP�PD\�DOVR�GLH�DWWHPSWLQJ� WR�HVFDSH�IURP�WKH�GHIHQGDQW�
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$� &DXVDWLRQ�LQ�IDFW
7R� HVWDEOLVK� FDXVDWLRQ� LQ� IDFW�� WKH� ³%XW� IRU´� 7HVW� HVWDEOLVKHG� LQ�5� Y�:KLWH>����@� �� .%� ���� PXVW� EH� DSSOLHG�� � ,W� PXVW� EH� SURYHG� WKDW�� EXW� IRU� WKH�GHIHQGDQW
V�DFWV��WKH�GHDWK�RI�WKH�YLFWLP�ZRXOG�QRW�KDYH�RFFXUUHG�
5� Y� :KLWH >����@� �� .%� ����� � 7KH� GHIHQGDQW� SODFHG� SRLVRQ� LQ� D� JODVV�FRQWDLQLQJ�KLV�PRWKHU
V�GULQN���6KH�GUDQN�WKH�FRQWHQWV�RI�WKH�JODVV��EXW�GLHG�RI�KHDUW�IDLOXUH�EHIRUH�WKH�SRLVRQ�FRXOG�WDNH�HIIHFW���7KH�GHIHQGDQW�ZDV�FKDUJHG�ZLWK�PXUGHU�EXW�FRQYLFWHG�RI�DWWHPSWHG�PXUGHU���:LWK�UHJDUG�WR�FDXVDWLRQ�LQ�IDFW��WKH�GHIHQGDQW
V�DFW�LQ�SODFLQJ�SRLVRQ�LQ�KLV�PRWKHU
V�GULQN�GLG�QRW�LQ�DQ\�ZD\�FDXVH�KHU�GHDWK���,I�RQH�ZHUH�WR�DVN���%XW�IRU�WKH�GHIHQGDQW
V�DFW�ZRXOG�KLV� PRWKHU� KDYH� GLHG"��� WKH� DQVZHU� ZRXOG� REYLRXVO\� KDYH� WR� EH� \HV�� VKH�ZRXOG�KDYH�GLHG�DQ\ZD\��WKXV�GLVSURYLQJ�FDXVDWLRQ�LQ�IDFW�
%� &DXVDWLRQ�LQ�ODZ
,Q�5�Y�6PLWK >����@���4%����� LW�ZDV�KHOG� WKDW� WKH�GHIHQGDQW
V�DFW�ZRXOG�EH�UHJDUGHG�DV�WKH�FDXVH�LQ�ODZ�LI�LW�FRXOG�EH�VKRZQ�WKDW�LW�ZDV�WKH�RSHUDWLQJ�DQG�VXEVWDQWLDO�FDXVH�RI�WKH�YLFWLP
V�GHDWK��VHH�EHORZ��

352%/(06�:,7+�&$86$7,21
&� ,QWHUYHQLQJ�DFWV�RU�HYHQWV
6RPHWLPHV�� DIWHU� WKH� GHIHQGDQW
V� DFW�� WKHUH� LV� DQ� LQWHUYHQLQJ� DFW� RU� HYHQW�EHIRUH� WKH�GHDWK�RFFXUV�ZKLFK�FRQWULEXWHV� WR� WKH�GHDWK�� �:H�PXVW� WKHUHIRUH�FRQVLGHU�WKH�OHJDO�HIIHFW�RI�DQ�LQWHUYHQLQJ�DFW�
7KH� GHIHQGDQW� LV� QRW� UHVSRQVLEOH� IRU� WKH� GHDWK� ZKHUH� WKH� YLFWLP� GLHV� DV� D�UHVXOW� RI� VRPH� VXEVHTXHQW� DFW�� XQFRQQHFWHG�ZLWK� WKH� GHIHQGDQW
V� DFW��ZKLFK�ZRXOG� KDYH� FDXVHG� WKH� GHDWK� RQ� LWV� RZQ� HYHQ� LI� WKH� GHIHQGDQW� KDG� QRW�LQIOLFWHG� WKH� RULJLQDO� LQMXU\�RQ� WKH� YLFWLP�� �+RZHYHU�� QRW� HYHU\� LQWHUYHQLQJ�DFW�ZLOO�UHOLHYH�WKH�GHIHQGDQW�IURP�OLDELOLW\�IRU�WKH�VXEVHTXHQW�GHDWK���7KHUH�DUH�WKUHH�GLIIHUHQW�JURXQGV�RQ�ZKLFK�WKH�GHIHQGDQW�PLJKW�VWLOO�EH�KHOG�WR�KDYH�FDXVHG�WKH�GHDWK�
�L� &20%,1$7,21�2)�&$86(6
,I�WKH�GHDWK�LV�FDXVHG�E\�D�FRPELQDWLRQ�RI�WZR�FDXVHV��DQG�WKH�GHIHQGDQW
V�DFW�UHPDLQV� �DQ�RSHUDWLQJ�DQG�D�VXEVWDQWLDO� FDXVH��� WKHQ� WKH�GHIHQGDQW�ZLOO� VWLOO�EH�OLDEOH�
5�Y�0DOFKHUHN ����������&U�$SS�5�������7KH�GHIHQGDQW�DWWDFNHG�D�ZRPDQ�FDXVLQJ�LQMXULHV�WKDW�ZHUH�VR�VHYHUH�WKDW�WKH�YLFWLP�KDG�WR�EH�SODFHG�RQ�D�OLIH�VXSSRUW� PDFKLQH�� � 'RFWRUV� GHFLGHG� WR� VZLWFK� RII� WKH� PDFKLQH� DIWHU�GHWHUPLQLQJ�WKDW�WKH�YLFWLP�ZDV��EUDLQ�GHDG��DQG�WKDW�WKHUH�ZDV�QR�SURVSHFW�RI� UHFRYHU\�� � +DOI� DQ� KRXU� ODWHU� WKH� YLFWLP� ZDV� SURQRXQFHG� GHDG�� � 7KH�GHIHQGDQW� ZDV� FRQYLFWHG� RI� PXUGHU� DQG� DSSHDOHG� RQ� WKH� JURXQG� WKDW� WKH�GRFWRUV�KDG�EURNHQ�WKH�FKDLQ�RI�FDXVDWLRQ�EHWZHHQ�WKH�GHIHQGDQW
V�DWWDFN�DQG�WKH�GHDWK�RI�WKH�YLFWLP�E\�GHOLEHUDWHO\�VZLWFKLQJ�RII�WKH�OLIH�VXSSRUW�PDFKLQH�7KH�&RXUW�RI�$SSHDO�KHOG��GLVPLVVLQJ�WKH�DSSHDO��WKDW�WKH�RSHUDWLQJ�DQG�VXEVWDQWLDO�FDXVH�RI�GHDWK�KDG�EHHQ�WKH�RULJLQDO�ZRXQGV�LQIOLFWHG�E\�WKH�GHIHQGDQW�� � 7KH� HIIHFW� RI� WKH� OLIH� VXSSRUW� PDFKLQH� ZDV� PHUHO\� WR� KROG� WKH�HIIHFW�RI�WKH�LQMXULHV�LQ�VXVSHQVLRQ��DV�VRRQ�DV�WKH�PDFKLQH�ZDV�VZLWFKHG�RII�WKH�RULJLQDO�ZRXQGV�FRQWLQXHG�WR�FDXVH�WKH�GHDWK�RI�WKH�YLFWLP��HYHQ�LI�GHDWK�IROORZHG�ZLWKLQ�VHFRQGV�RI�WKH�PDFKLQH
V�GLVFRQQHFWLRQ�
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�LL� 1$785$/�&216(48(1&(6�2)�'
6�$&7
7KH�YLFWLP�PD\�GLH�DV�WKH�UHVXOW�RI�VRPH�DFW�RU�HYHQW�ZKLFK�ZRXOG�QRW�KDYH�RFFXUUHG� EXW� IRU� WKH� DFW� GRQH� E\� WKH� GHIHQGDQW� DQG� ZKLFK� LV� D� QDWXUDO�FRQVHTXHQFH� RI� WKH� GHIHQGDQW
V� DFW� � WKDW� LV�� LW� ZDV� IRUHVHHDEOH� DV� OLNHO\� WR�RFFXU�LQ�WKH�QRUPDO�FRXUVH�RI�HYHQWV���,Q�VXFK�D�FDVH��WKH�GHIHQGDQW�ZLOO�VWLOO�EH�KHOG�WR�KDYH�FDXVHG�WKH�GHDWK�
)RU�H[DPSOH��D�PDQ�LV�DWWDFNHG�DQG�OHIW�O\LQJ�LQ�WKH�URDG���7KH�DWWDFNHU�ZLOO�EH�UHVSRQVLEOH�IRU�WKH�GHDWK�LI�WKH�PDQ�GLHV�IURP�ORVV�RI�EORRG��H[SRVXUH��DQ�LQIHFWLRQ�RI�WKH�ZRXQGV��RU�LI�KH�LV�UXQ�RYHU�E\�D�FDU���+RZHYHU��WKH�GHIHQGDQW�ZRXOG� QRW� EH� OLDEOH� LI� WKH�PDQ�ZDV� VWUXFN� E\� OLJKWHQLQJ�� NLOOHG� E\� DQRWKHU�DVVDLODQW�RU�NLOOHG�E\�D�FROODSVLQJ�EXLOGLQJ�GXULQJ�DQ�HDUWKTXDNH�
+XPDQ�LQWHUYHQWLRQ��ZKHUH�LW�FRQVLVWV�LQ�D�IRUHVHHDEOH�DFW�LQVWLQFWLYHO\�GRQH�IRU�WKH�SXUSRVHV�RI�VHOI�SUHVHUYDWLRQ��RU�LQ�WKH�H[HFXWLRQ�RI�D�OHJDO�GXW\��GRHV�QRW�EUHDN�WKH�FKDLQ�RI�FDXVDWLRQ�
5�Y�3DJHWW ����������&U�$SS�5�������7KH�GHIHQGDQW�� WR�UHVLVW� ODZIXO�DUUHVW��KHOG� D� JLUO� LQ� IURQW� RI� KLP� DV� D� VKLHOG� DQG� VKRW� DW� DUPHG� SROLFHPHQ�� � 7KH�SROLFH�LQVWLQFWLYHO\�ILUHG�EDFN�DQG�NLOOHG�WKH�JLUO�� �7KH�&RXUW�RI�$SSHDO�KHOG�WKDW� WKH�GHIHQGDQW
V�DFW�KDG�FDXVHG�WKH�GHDWK�DQG�WKDW�WKH�UHDVRQDEOH�DFWLRQV�RI�D�WKLUG�SDUW\�E\�ZD\�RI�VHOI�GHIHQFH�FRXOG�QRW�EH�UHJDUGHG�DV�D�QRYXV DFWXV�LQWHUYHQLHQV �QHZ�DFW� LQWHUYHQLQJ��� �7KH�GHIHQGDQW� KDG� FDXVHG� WKH� GHDWK� DV�WKH�LQWHUYHQLQJ�DFW�KDG�EHHQ�D�IRUHVHHDEOH�FRQVHTXHQFH�RI�KLV�DFWLRQ�DQG�KDG�QRW� EURNHQ� WKH� FKDLQ� RI� FDXVDWLRQ�� � 7KH� GHIHQGDQW� ZDV� OLDEOH� IRU�PDQVODXJKWHU�
�LLL� &+$5$&7(5,67,&�2)�7+(�9,&7,0
,I�WKH�LQWHUYHQLQJ�DFW�LV�D�FKDUDFWHULVWLF�RI�WKH�YLFWLP�WKHQ�LW�GRHV�QRW�KDYH�WR�EH� IRUHVHHDEOH�DQG�ZLOO�QRW�EUHDN� WKH�FKDLQ�RI�FDXVDWLRQ�� �7KH��7KLQ�6NXOO��5XOH��ZKLFK�SURYLGHV�WKDW�D�GHIHQGDQW�PXVW� WDNH�KLV�YLFWLP�DV�KH� ILQGV�KLP��ZLOO� DSSO\�� � 7KDW� LV�� LI�'� KLWV�9� RQ� WKH� KHDG� ZLWK� WKH� GHJUHH� RI� IRUFH� WKDW�ZRXOG�XVXDOO\�FDXVH�QRWKLQJ�PRUH�WKDQ�VOLJKW�EUXLVLQJ��EXW�EHFDXVH�9�KDV�DQ�XQXVXDOO\�WKLQ�VNXOO�FDXVHV�9�WR�VXIIHU�D�IUDFWXUHG�VNXOO�DQG�EUDLQ�GDPDJH��'�FDQQRW� UHO\� RQ� HYLGHQFH�RI�9
V� SK\VLFDO� VKRUWFRPLQJV� WR� VKRZ� WKH� FKDLQ� RI�FDXVDWLRQ�KDV�EHHQ�EURNHQ���)RU�H[DPSOH�
5�Y�+D\ZDUG ����������&R[�&&�������$�PDQ�FKDVHG�KLV�ZLIH�LQWR�WKH�VWUHHW�VKRXWLQJ� WKUHDWV� DQG� NLFNHG� KHU�� � 6KH� FROODSVHG� DQG� GLHG� IURP� D� WK\URLG�FRQGLWLRQ� ZKLFK� PDGH� KHU� SHFXOLDUO\� VXVFHSWLEOH� WR� SK\VLFDO� H[HUWLRQ� DQG�IHDU���+H�ZDV�FRQYLFWHG�RI�PDQVODXJKWHU�
6LPLODUO\��LI�'�DWWDFNV�9��DQG�9�GLHV�EHFDXVH�KH�FKRRVHV�QRW�WR�VHHN�PHGLFDO�WUHDWPHQW�� WKH� FKDLQ� RI� FDXVDWLRQ� ZLOO� QRW� EH� EURNHQ�� ERWK� EHFDXVH� 9� ZDV�XQGHU�QR�GXW\� WR�VHHN�KHOS��DQG�EHFDXVH�'�PXVW� WDNH�KLV�YLFWLP�DV�KH� ILQGV�KLP�
5�Y�%ODXH ����������&U�$SS�5�������7KH�GHIHQGDQW�KDG�VWDEEHG�WKH�YLFWLP��ZKR�ZDV�D�-HKRYDK
V�:LWQHVV�����WLPHV��DQG�VKH�ZDV�UXVKHG�WR�KRVSLWDO�ZKHUH�GRFWRUV� WROG�KHU� WKDW� VKH�ZRXOG�GLH� LI� VKH�GLG�QRW� KDYH�D�EORRG� WUDQVIXVLRQ���7KH�YLFWLP� UHIXVHG�RQ� UHOLJLRXV� JURXQGV� DQG�GLHG� IURP� KHU�ZRXQGV� VKRUWO\�DIWHU�� � 7KH� GHIHQGDQW� ZDV� FRQYLFWHG� RI� PDQVODXJKWHU� �RQ� JURXQGV� RI�GLPLQLVKHG� UHVSRQVLELOLW\�� DQG� DSSHDOHG� RQ� WKH� JURXQG� WKDW� WKH� YLFWLP
V�UHIXVDO�RI�WUHDWPHQW��EHLQJ�XQUHDVRQDEOH��KDG�EURNHQ�WKH�FKDLQ�RI�FDXVDWLRQ�/DZWRQ� /-� KHOG� WKDW� WKH� GHIHQGDQW� KDG� WR� WDNH� KLV� YLFWLP� DV� KH� IRXQG� KHU��PHDQLQJ�QRW� MXVW�KHU�SK\VLFDO�FRQGLWLRQ��EXW�DOVR�KHU� UHOLJLRXV�EHOLHIV�� �7KH�GHIHQGDQW� FRXOG�QRW� DUJXH� WKDW KLV�YLFWLP
V� UHOLJLRXV�EHOLHIV�ZKLFK� LQKLELWHG�
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KHU� IURP� DFFHSWLQJ� FHUWDLQ� NLQGV� RI� WUHDWPHQW� ZHUH� XQUHDVRQDEOH�� � 7KH�TXHVWLRQ� IRU�GHFLVLRQ�ZDV�ZKDW� FDXVHG� WKH�GHDWK�� �7KH�DQVZHU�ZDV� WKH� VWDE�ZRXQG�
5� Y� 'HDU >����@� &ULP� /5� ����� � 7KH� GHIHQGDQW� KDG� VODVKHG WKH� YLFWLP�UHSHDWHGO\�ZLWK� D� 6WDQOH\� NQLIH� IROORZLQJ� DOOHJDWLRQV� E\� WKH� GHIHQGDQW
V� ���\HDU�ROG�GDXJKWHU�WKDW�WKH�YLFWLP�KDG�VH[XDOO\�LQWHUIHUHG�ZLWK�KHU���7KH�YLFWLP�GLHG� WZR� GD\V� ODWHU�� � 7KH� GHIHQGDQW� DSSHDOHG� DJDLQVW� KLV� FRQYLFWLRQ� IRU�PXUGHU�� DUJXLQJ� WKDW� WKH� FKDLQ� RI� FDXVDWLRQ� KDG� EHHQ� EURNHQ� EHFDXVH� WKH�YLFWLP�KDG�FRPPLWWHG�VXLFLGH�HLWKHU�E\�UHRSHQLQJ�KLV�ZRXQGV�RU�EHFDXVH�KH�KDG� IDLOHG� WR� WDNH� VWHSV� WR� VWDXQFK� WKH� EORRG� IORZ� DIWHU� WKH� ZRXQGV� KDG�UHRSHQHG� WKHPVHOYHV�� �7KH�GHIHQGDQW� FODLPHG� WKDW� WKH� VXLFLGH� FRQVWLWXWHG� D�QRYXV�DFWXV�LQWHUYHQLHQV �QHZ�DFW�LQWHUYHQLQJ��DQG�WKDW�WKH�MXGJH
V�GLUHFWLRQ�WR�WKH�MXU\�WKDW�WKH�GHIHQGDQW�FDXVHG�WKH�GHDWK�LI�³ILUVWO\�«�>WKH�YLFWLP@�WRRN�WKDW�DFWLRQ�EHFDXVH�RI�WKH�ZRXQGV�«�VHFRQGO\�«�KH�ZRXOG�QRW�KDYH�GRQH�VR�XQOHVV�KH�ZDV�ZRXQGHG´�ZDV�ZURQJ�'LVPLVVLQJ�WKH�DSSHDO��WKH�&RXUW�RI�$SSHDO�FLWHG�6PLWK ��������%ODXH ��������0DOFKHUHN ������� DQG�&KHVKLUH ������� DQG� KHOG� WKDW� WKH� UHDO� TXHVWLRQ�ZDV�ZKHWKHU� WKH� LQMXULHV� LQIOLFWHG� E\� WKH� GHIHQGDQW� ZHUH� DQ� RSHUDWLQJ� DQG�VLJQLILFDQW� FDXVH� RI�FRQWULEXWLRQ� WR� WKH� GHDWK�� � ,W� ZRXOG� QRW� EH� KHOSIXO� WR�MXULHV�LI�WKH�ODZ�UHTXLUHG�WKHP�WR�GHFLGH�FDXVDWLRQ�LQ�FDVHV�VXFK�DV�WKH�SUHVHQW�E\� WU\LQJ� WR�GLVWLQJXLVK�EHWZHHQ� WKH� YLFWLP
V�PHUH� VHOI�QHJOHFW� �QR�EUHDN� LQ�WKH�FKDLQ��DQG�WKH�YLFWLP
V�JURVV�VHOI�QHJOHFW��EUHDN�LQ� WKH�FKDLQ��� �+HUH�WKH�YLFWLP
V�GHDWK�UHVXOWHG�IURP�EOHHGLQJ�IURP�WKH�DUWHU\�ZKLFK�WKH�GHIHQGDQW�KDG�VHYHUHG���:KHWKHU�RU�QRW�WKH�UHVXPSWLRQ�RU�FRQWLQXDWLRQ�RI�WKDW�EOHHGLQJ�ZDV�GHOLEHUDWHO\� FDXVHG� E\� WKH� YLFWLP�� WKH� MXU\� ZHUH� HQWLWOHG� WR� ILQG� WKDW� WKH�GHIHQGDQW
V� FRQGXFW� PDGH� DQ� RSHUDWLYH� DQG� VLJQLILFDQW� FRQWULEXWLRQ� WR� WKH�YLFWLP
V�GHDWK�
'� 'HDWK�FDXVHG�E\�PHGLFDO�WUHDWPHQW
$QRWKHU� VHW� RI� FDVHV� ZKHUH� FDXVDWLRQ� SUREOHPV� DULVH� DUH� WKRVH� FRQFHUQLQJ�QHJOLJHQW� PHGLFDO� WUHDWPHQW� RI� WKH� RULJLQDO� LQMXU\� LQ� KRPLFLGH� FDVHV�� � 7KH�FRXUWV�KDYH�GHFLGHG�LQ�ZKDW�FLUFXPVWDQFHV�WKH�PHGLFDO�WUHDWPHQW�UHFHLYHG�E\�D�YLFWLP��IROORZLQJ�DQ�DWWDFN�E\�WKH�GHIHQGDQW��ZLOO�UHOLHYH�KLP�RI�OLDELOLW\�IRU�KRPLFLGH�LI�WKH�YLFWLP�VXEVHTXHQWO\�GLHV�5�Y�-RUGDQ ����������&U�$SS�5�������7KH�GHIHQGDQW�VWDEEHG�WKH�YLFWLP�ZKR�ZDV�DGPLWWHG� WR�KRVSLWDO�DQG�GLHG�HLJKW�GD\V� ODWHU�� � ,Q� WKH�&RXUW�RI�$SSHDO��WKH� IUHVK�HYLGHQFH�RI� WZR�GRFWRUV�ZDV�DOORZHG� WR� WKH�HIIHFW� WKDW� �D�� LQ� WKHLU�RSLQLRQ� GHDWK� KDG� QRW� EHHQ� FDXVHG� E\ WKH� VWDE� ZRXQG�� ZKLFK� ZDV� PDLQO\�KHDOHG�DW� WKH�WLPH�RI� WKH�GHDWK��EXW�E\�WKH�PHGLFDO� WUHDWPHQW���E�� WKH�YLFWLP�KDG�EHHQ�JLYHQ�DQ�DQWL�ELRWLF�WR�ZKLFK�KH�ZDV�DOOHUJLF�DQG�ODUJH�DPRXQWV�RI�LQWUDYHQHRXV� OLTXLG�� DQG� �F�� WKLV� WUHDWPHQW�� DFFRUGLQJ� WR� WKH� HYLGHQFH�� ZDV�³SDOSDEO\�ZURQJ´��DQG�WKH�GLUHFW�DQG�LPPHGLDWH�FDXVH�RI�GHDWK��SQHXPRQLD��7KH� FRXUW� KHOG� WKDW� WKH� VWDE� ZRXQG� ZDV� PHUHO\� WKH� VHWWLQJ� ZLWKLQ� ZKLFK�DQRWKHU�FDXVH�RI�GHDWK�RSHUDWHG��DQG�TXDVKHG�WKH�FRQYLFWLRQ���7KH\�KHOG�WKDW�D� MXU\�PLJKW� QRW� KDYH� EHHQ� VDWLVILHG� WKDW� WKH� GHDWK� ZDV� FDXVHG� E\� WKH� VWDE�ZRXQG�KDG�WKH\�KDG�DOO�WKH�PHGLFDO�HYLGHQFH�DQG�H[SHUW�RSLQLRQ�
-RUGDQ ZDV�GLVWLQJXLVKHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�5�Y�6PLWK >����@���4%�����DV�D��YHU\�SDUWLFXODU�FDVH�GHSHQGLQJ�XSRQ�LWV�H[DFW�IDFWV��
5�Y�6PLWK >����@���4%����� �7KH�GHIHQGDQW�ZDV� LQYROYHG� LQ�D� ILJKW�ZLWK� D�IHOORZ� VROGLHU� GXULQJ� ZKLFK� KH� VWDEEHG� WKH� YLFWLP� WZLFH� ZLWK� D� ED\RQHW��UHVXOWLQJ�LQ�WKH�YLFWLP�EHLQJ�WDNHQ�WR�WKH�PHGLFDO�VWDWLRQ�ZKHUH�KH�GLHG�DERXW�RQH�KRXU�ODWHU���2Q�EHLQJ�FKDUJHG�ZLWK�PXUGHU�WKH�GHIHQGDQW�DUJXHG�WKDW�WKH�FKDLQ�RI�FDXVDWLRQ�EHWZHHQ�WKH�VWDEELQJ�DQG�WKH�GHDWK�KDG�EHHQ�EURNHQ�E\�WKH�ZD\�LQ�ZKLFK�WKH�YLFWLP�KDG�EHHQ�WUHDWHG�� LQ�SDUWLFXODU� WKH�IDFW� WKDW���D�� WKH�YLFWLP�KDG�EHHQ�GURSSHG�WZLFH�ZKLOVW�EHLQJ�FDUULHG�WR�WKH�PHGLFDO�VWDWLRQ���E��
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WKH�PHGLFDO� RIILFHU��ZKR�ZDV�GHDOLQJ�ZLWK� D� VHULHV� RI� HPHUJHQFLHV�� GLG� QRW�UHDOLVH� WKH� VHULRXV�H[WHQW�RI� WKH�ZRXQGV�� DQG� �F�� WKH� WUHDWPHQW�KH� JDYH�KLP�ZDV�³WKRURXJKO\�EDG�DQG�PLJKW�ZHOO�KDYH�DIIHFWHG�KLV�FKDQFHV�RI�UHFRYHU\´�7KH� GHIHQGDQW�ZDV� FRQYLFWHG� RI�PXUGHU� DQG� DSSHDOHG� XQVXFFHVVIXOO\�� � 7KH�FRXUW� KHOG� WKDW� WKH� GHIHQGDQW
V� VWDEELQJ� ZDV� WKH� �RSHUDWLQJ� DQG� VXEVWDQWLDO�FDXVH��RI�WKH�YLFWLP
V�GHDWK���,Q�WKLV�FDVH�WKH�YLFWLP�FOHDUO\�GLHG�IURP�ORVV�RI�EORRG� FDXVHG� E\� WKH� VWDE� ZRXQGV� LQIOLFWHG� E\� WKH� GHIHQGDQW�� � 2QO\� LI� WKH�RULJLQDO�ZRXQG� FRXOG� EH� VDLG� WR� KDYH�PHUHO\� SURYLGHG� WKH� VHWWLQJ� LQ�ZKLFK�DQRWKHU�FDXVH�RI�GHDWK�RSHUDWHG�FRXOG�LW�EH�VDLG�WKDW�WKH�GHDWK�GLG�QRW�UHVXOW�IURP�WKH�ZRXQG�
7KH�PRGHUQ�WHVW�LV�FRQWDLQHG�LQ�
5�Y�&KHVKLUH >����@���$OO�(5�������7KH�GHIHQGDQW�VKRW�WKH�YLFWLP�WZLFH�ZKR�ZDV� WDNHQ� WR� KRVSLWDO� DQG�GLHG� WZR�PRQWKV� ODWHU�� �$W� WULDO�� WKH� FDXVH� RI� WKH�YLFWLP
V�GHDWK�ZDV�JLYHQ�DV��FDUGLR�UHVSLUDWRU\�DUUHVW�GXH�WR�JXQVKRW�ZRXQGV��DQG� WKH� GHIHQGDQW� ZDV� FRQYLFWHG� RI� PXUGHU�� � 7KH� GHIHQGDQW� DSSHDOHG� DQG�LQWURGXFHG�H[SHUW�HYLGHQFH�WR�WKH�HIIHFW�WKDW��D��WKH�GHDWK�KDG�EHHQ�FDXVHG�E\�D�UDUH�FRPSOLFDWLRQ�UHVXOWLQJ�IURP�WKH�PHGLFDO�WUHDWPHQW�KH�KDG�UHFHLYHG��DQG�WKDW� �E�� WKH� FKDLQ� RI� FDXVDWLRQ� KDG� EHHQ� EURNHQ� E\� WKH� QHJOLJHQW� PHGLFDO�WUHDWPHQW� �WKH� GRFWRUV� KDG� IDLOHG� WR� UHDOLVH� WKH� VHULRXVQHVV� RI� D� UHVSLUDWRU\�EORFNDJH�DQG�VKRXOG�KDYH�UHDFWHG�PRUH�TXLFNO\��7KH�&RXUW� RI� $SSHDO� XSKHOG� WKH�PXUGHU� FRQYLFWLRQ� DVVHUWLQJ� WKDW� �WKH� UDUH�FRPSOLFDWLRQ� «� ZDV� D� GLUHFW� FRQVHTXHQFH� RI� WKH� DSSHOODQW
V� DFWV�� ZKLFK�UHPDLQHG� D� VLJQLILFDQW� FDXVH� RI� KLV� GHDWK��� � %HOGDP� /-� ODLG� GRZQ� WKH�IROORZLQJ�WHVW�
(YHQ� WKRXJK� QHJOLJHQFH� LQ� WKH� WUHDWPHQW� RI� WKH� YLFWLP� ZDV� WKH� LPPHGLDWH�FDXVH� RI� KLV� GHDWK�� WKH� MXU\� VKRXOG� QRW� UHJDUG� LW� DV� H[FOXGLQJ� WKH�UHVSRQVLELOLW\� RI� WKH� DFFXVHG� XQOHVV� WKH� QHJOLJHQW� WUHDWPHQW� ZDV� VR�LQGHSHQGHQW� RI� KLV� DFWV�� DQG� LQ� LWVHOI� VR� SRWHQW� LQ� FDXVLQJ� GHDWK�� WKDW� WKH\�UHJDUG�WKH�FRQWULEXWLRQ�PDGH�E\�KLV�DFWV�DV�LQVLJQLILFDQW�
7KHUHIRUH��WR�UHOLHYH�WKH�GHIHQGDQW�RI�OLDELOLW\��WKH�PHGLFDO�WUHDWPHQW�PXVW��D� EH�LQGHSHQGHQW�RI�WKH�GHIHQGDQW
V�DFW��DQG�E� EH�SRWHQW�LQ�FDXVLQJ�GHDWK��WKXV�F� UHGXFLQJ�WKH�GHIHQGDQW
V�DFW�WR�LQVLJQLILFDQFH�
(� ³(VFDSH�FDVHV´
$� GHIHQGDQW� PD\� EH� JXLOW\� RI� KRPLFLGH� ZKHUH� KH� FDXVHV� VXFK� IHDU� LQ� WKH�YLFWLP��WKDW�WKH�YLFWLP�GHVSHUDWHO\�WULHV�WR�HVFDSH��DQG�LV�NLOOHG�LQ�WKH�SURFHVV�RI�VR�GRLQJ���7KH�IDFWRUV�UHTXLUHG�IRU�OLDELOLW\�DUH�FRQWDLQHG�LQ�WKH�FDVH�RI�
'33�Y�'DOH\�DQG�0F*KLH �������$&�������7KH�GHIHQGDQWV�FKDVHG�WKH�YLFWLP�DQG�WKUHZ�VWRQHV�DW�KLP���,Q�DWWHPSWLQJ�WR�HVFDSH�KH�WULSSHG�DQG�IHOO�DQG�ZDV�VXEVHTXHQWO\� IRXQG� WR� EH� GHDG�� �7KH�GHIHQGDQWV�ZHUH� FKDUJHG�ZLWK�PXUGHU�DQG�FRQYLFWHG�RI�FRQVWUXFWLYH�PDQVODXJKWHU���/RUG�.HLWK�VXPPDULVHG�ZKDW��LQ�WKHLU�/RUGVKLSV
�YLHZ��WKH�SURVHFXWLRQ�KDG�WR�HVWDEOLVK�LQ�VXFK�FDVHV��QDPHO\�
��� WKDW� WKH�YLFWLP�LPPHGLDWHO\�EHIRUH�KH�VXVWDLQHG�KLV� LQMXULHV�ZDV�LQ�IHDU�RI�EHLQJ�KXUW�SK\VLFDOO\���� WKDW�KLV�IHDU�ZDV�VXFK�WKDW�LW�FDXVHG�KLP�WR�WU\�WR�HVFDSH���� WKDW�ZKLOVW� KH�ZDV� WU\LQJ� WR� HVFDSH�� DQG� EHFDXVH� KH�ZDV� WU\LQJ� WR�HVFDSH��KH�PHW�KLV�GHDWK���� WKDW� KLV� IHDU� RI� EHLQJ�KXUW� WKHUH� DQG� WKHQ�ZDV� UHDVRQDEOH� DQG�ZDV�FDXVHG�E\�WKH�FRQGXFW�RI�WKH�GHIHQGDQW���� WKDW� WKH� GHIHQGDQW
V� FRQGXFW� ZKLFK� FDXVHG� WKH� IHDU� ZDV� XQODZIXO��DQG
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��� WKDW�KLV�FRQGXFW�ZDV�VXFK�DV�DQ\�VREHU�DQG�UHDVRQDEOH�SHUVRQ�ZRXOG�UHFRJQLVH� DV� OLNHO\� WR� VXEMHFW� WKH� YLFWLP� WR� DW� OHDVW� WKH� ULVN� RI� VRPH� KDUP�UHVXOWLQJ�IURP�LW��DOEHLW�QRW�VHULRXV�KDUP�
&$86$7,21
,W�PD\� EH� QHFHVVDU\�� LQ� VRPH� FDVHV�� WR� JLYH� D� MXU\� IXUWKHU� JXLGDQFH� RQ� WKH�LVVXH�RI�FDXVDWLRQ��SDUWLFXODUO\�ZKHUH�LW� LV�SRVVLEOH�WKDW� WKH�YLFWLP
V�UHDFWLRQ�ZDV�RXW�RI�DOO�SURSRUWLRQ�WR�WKH�GHIHQGDQW
V�WKUHDW�
5�Y�5REHUWV ����������&U�$SS�5������,Q�D�FDVH�LQYROYLQJ�D�FKDUJH�XQGHU�V���2$3$�������D�JLUO�ZKR�ZDV�D�SDVVHQJHU�LQ�WKH�GHIHQGDQW
V�FDU�LQMXUHG�KHUVHOI�E\�MXPSLQJ�RXW�RI�WKH�FDU�ZKLOH�LW�ZDV�PRYLQJ���+HU�H[SODQDWLRQ�ZDV�WKDW�WKH�GHIHQGDQW�KDG�PDGH� VH[XDO� DGYDQFHV� WR�KHU�DQG�ZDV� WU\LQJ� WR�SXOO� KHU�FRDW�RII�� �7KH�GHIHQGDQW�ZDV�FRQYLFWHG�� � ,Q� WKH�&RXUW�RI�$SSHDO��6WHSKHQVRQ�/-�H[SODLQHG� WKDW� WKH� FRUUHFW WHVW� IRU� FDXVDWLRQ� LQ� ODZ�ZDV� WR� DVN� ZKHWKHU� WKH�UHVXOW�ZDV�WKH�UHDVRQDEO\�IRUHVHHDEOH�FRQVHTXHQFH�RI�ZKDW�WKH�GHIHQGDQW�ZDV�VD\LQJ�RU�GRLQJ���+LV�/RUGVKLS�VWDWHG�RELWHU�WKDW�WKH�FKDLQ�RI�FDXVDWLRQ�ZRXOG�EH� EURNHQ� E\� WKH� YLFWLP� GRLQJ� VRPHWKLQJ� �GDIW�� RU� VR� XQH[SHFWHG� WKDW� QR�UHDVRQDEOH�PDQ�FRXOG�EH�H[SHFWHG�WR�IRUHVHH�LW�
7KLV�SRLQW�ZDV�DGGUHVVHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�
5�Y�:LOOLDPV�DQG�'DYLV >����@���$OO�(5�������7KH�GHIHQGDQWV�JDYH�D�OLIW�WR�D�KLWFK�KLNHU� DQG� DOOHJHGO\� WULHG� WR� URE� KLP�� � 7KH� YLFWLP MXPSHG� IURP� WKH�PRYLQJ�FDU��WUDYHOOLQJ�DW�DERXW����PSK��DQG�GLHG�IURP�KHDG�LQMXULHV�FDXVHG�E\�IDOOLQJ�LQWR�WKH�URDG���6WXDUW�6PLWK�/-�VWDWHG�
WKH�QDWXUH�RI�WKH�WKUHDW�LV�RI�LPSRUWDQFH�LQ�FRQVLGHULQJ�ERWK�WKH�IRUHVHHDELOLW\�RI� KDUP� WR� WKH� YLFWLP� IURP� WKH� WKUHDW� DQG� WKH� TXHVWLRQ� RI� ZKHWKHU� WKH�GHFHDVHG
V�FRQGXFW�ZDV�SURSRUWLRQDWH� WR� WKH� WKUHDW�� WKDW� LV� WR�VD\� WKDW� LW�ZDV�ZLWKLQ� WKH� DPELW� RI� UHDVRQDEOHQHVV� DQG� QRW� VR� GDIW� DV� WR� PDNH� KLV� RZQ�YROXQWDU\� DFW� RQH� ZKLFK� DPRXQWHG� WR� D� QRYXV� DFWXV� LQWHUYHQLHQV� DQG�FRQVHTXHQWO\�EURNH� WKH�FKDLQ�RI� FDXVDWLRQ�� � ,W� VKRXOG�RI� FRXUVH�EH�ERUQH� LQ�PLQG�WKDW�D�YLFWLP�PD\�LQ�WKH�DJRQ\�RI�WKH�PRPHQW�GR�WKH�ZURQJ�WKLQJ�
&RQVHTXHQWO\�� WKH� FKDLQ� RI� FDXVDWLRQ� ZLOO� RQO\� EH� EURNHQ� LI� WKH� YLFWLP
V�DFWLRQV�ZHUH�XQUHDVRQDEOH�
5�Y�&RUEHWW >����@�&ULP�/5�������7KH�GHIHQGDQW�DQG�WKH�YLFWLP��D�PHQWDOO\�KDQGLFDSSHG�PDQ�RI����ZKR�VXIIHUHG�IURP�WLPH� WR� WLPH�ZLWK�PHQWDO� LOOQHVV�DQG�KDG�SUREOHPV�ZLWK�KLJK�DOFRKRO�FRQVXPSWLRQ��KDG�EHHQ�GULQNLQJ�DOO�GD\���$W� DERXW� ����SP� WKH\�KDG� DQ� DUJXPHQW� DQG� WKH� GHIHQGDQW� EHJDQ� WR� KLW� DQG�KHDG�EXWW�WKH�YLFWLP���7KH�YLFWLP�UDQ�DZD\��IHOO�LQWR�WKH�JXWWHU�DQG�ZDV�VWUXFN�DQG�NLOOHG�E\�D�SDVVLQJ�FDU���$W�WKH�GHIHQGDQW
V�WULDO�IRU�PDQVODXJKWHU��WKH�WULDO�MXGJH�GLUHFWHG� WKH� MXU\� WR� FRQVLGHU�ZKHWKHU�ZKDW� WKH� YLFWLP�GLG�ZDV�ZLWKLQ�WKH� UDQJH� RI� IRUHVHHDELOLW\� DQG� ZKHWKHU� KLV� UHDFWLRQ� PLJKW� EH� VRPHWKLQJ�H[SHFWHG�RI�D�SHUVRQ�DV�GUXQN�DV�KH�ZDV�2Q� DSSHDO�� WKH� GHIHQGDQW� FRQWHQGHG� WKDW� WKH� MXGJH� VKRXOG� KDYH�GLUHFWHG� WKH� MXU\� WR� FRQVLGHU� ZKHWKHU� WKH� YLFWLP
V� GHDWK� ZDV� WKH� QDWXUDO�FRQVHTXHQFH�RI�WKH�GHIHQGDQW
V�FRQGXFW���,I�DQ\�RWKHU�FRQFOXVLRQ�ZDV�SRVVLEOH�WKHQ�WKH�GHIHQGDQW�VKRXOG�KDYH�EHHQ�DFTXLWWHG�� �5HO\LQJ�RQ�5REHUWV ��������WKH� &RXUW� RI� $SSHDO� GLVPLVVHG� WKH� DSSHDO� DQG� KHOG� WKDW� WKH� MXGJH� KDG�SURSHUO\�GLUHFWHG�WKH�MXU\�RQ IRUHVHHDELOLW\�


