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(;&/86,21�$1'�/,0,7,1*�&/$86(6
,1752'8&7,21

$�FODXVH�PD\�EH� LQVHUWHG� LQWR�D�FRQWUDFW�ZKLFK�DLPV� WR�H[FOXGH�RU� OLPLW�RQH�SDUW\
V�OLDELOLW\�IRU�EUHDFK�RI�FRQWUDFW�RU�QHJOLJHQFH���+RZHYHU��WKH�SDUW\�PD\�RQO\�UHO\�RQ�VXFK�D�FODXVH�LI��D��LW�KDV�EHHQ�LQFRUSRUDWHG�LQWR�WKH�FRQWUDFW��DQG�LI�� �E�� DV� D� PDWWHU� RI� LQWHUSUHWDWLRQ�� LW� H[WHQGV� WR� WKH� ORVV� LQ� TXHVWLRQ�� � ,WV�YDOLGLW\�ZLOO� WKHQ�EH�WHVWHG�XQGHU��F��WKH�8QIDLU�&RQWUDFW�7HUPV�$FW������DQG��G��WKH�8QIDLU�7HUPV�LQ�&RQVXPHU�&RQWUDFWV�5HJXODWLRQV������
$���,1&25325$7,21

7KH�SHUVRQ�ZLVKLQJ�WR�UHO\�RQ�WKH�H[FOXVLRQ�FODXVH�PXVW�VKRZ�WKDW�LW�IRUPHG�SDUW�RI�WKH�FRQWUDFW���$Q�H[FOXVLRQ�FODXVH�FDQ�EH�LQFRUSRUDWHG�LQ�WKH�FRQWUDFW�E\�VLJQDWXUH��E\�QRWLFH��RU�E\�D�FRXUVH�RI�GHDOLQJ�
�� 6,*1('�'2&80(176
,I� WKH� SODLQWLII� VLJQV� D� GRFXPHQW� KDYLQJ� FRQWUDFWXDO� HIIHFW� FRQWDLQLQJ� DQ�H[FOXVLRQ� FODXVH�� LW� ZLOO� DXWRPDWLFDOO\� IRUP� SDUW� RI� WKH� FRQWUDFW�� DQG� KH� LV�ERXQG� E\� LWV� WHUPV�� � 7KLV� LV� VR� HYHQ� LI� KH� KDV� QRW� UHDG� WKH� GRFXPHQW� DQG�UHJDUGOHVV�RI�ZKHWKHU�KH�XQGHUVWDQGV�LW�RU�QRW�� 6HH�
/
(VWUDQJH�Y�*UDXFRE >����@���.%�����
+RZHYHU�� HYHQ� D� VLJQHG� GRFXPHQW� FDQ� EH� UHQGHUHG� ZKROO\� RU� SDUWO\�LQHIIHFWLYH� LI� WKH� RWKHU� SDUW\� KDV� PDGH� D� PLVUHSUHVHQWDWLRQ� DV� WR� LWV� HIIHFW���6HH�
&XUWLV�Y�&KHPLFDO�&OHDQLQJ�&R >����@���.%�����
�� 816,*1('�'2&80(176
7KH�H[FOXVLRQ�FODXVH�PD\�EH�FRQWDLQHG�LQ�DQ�XQVLJQHG�GRFXPHQW�VXFK�DV�D�WLFNHW� RU� D� QRWLFH�� � ,Q� VXFK� D� FDVH�� UHDVRQDEOH� DQG� VXIILFLHQW� QRWLFH� RI� WKH�H[LVWHQFH�RI�WKH�H[FOXVLRQ�FODXVH�VKRXOG�EH�JLYHQ���)RU�WKLV�UHTXLUHPHQW�WR�EHVDWLVILHG�
�L� 7KH� FODXVH� PXVW� EH� FRQWDLQHG� LQ� D� FRQWUDFWXDO� GRFXPHQW�� LH� RQH�ZKLFK� WKH� UHDVRQDEOH� SHUVRQ�ZRXOG� DVVXPH� WR� FRQWDLQ� FRQWUDFWXDO�WHUPV��DQG�QRW�LQ�D�GRFXPHQW�ZKLFK�PHUHO\�DFNQRZOHGJHV�SD\PHQW�VXFK�DV�D�UHFHLSW���6HH�
3DUNHU�Y�6(�5DLOZD\�&R ���������&3'����&KDSSOHWRQ�Y�%DUU\�8'& >����@�
�LL� 7KH�H[LVWHQFH�RI�WKH�H[FOXVLRQ�FODXVH�PXVW�EH�EURXJKW�WR�WKH�QRWLFH�RI� WKH�RWKHU�SDUW\�EHIRUH�RU�DW� WKH�WLPH�WKH�FRQWUDFW� LV�HQWHUHG� LQWR���6HH�
2OOH\�Y�0DUOERURXJK�&RXUW >����@���.%�����
�LLL� 5HDVRQDEO\�VXIILFLHQW�QRWLFH�RI�WKH�FODXVH�PXVW�EH�JLYHQ���,W�VKRXOG�EH�QRWHG�WKDW�UHDVRQDEOH��QRW�DFWXDO�QRWLFH�LV�UHTXLUHG���6HH�
7KRPSVRQ�Y�/06�5DLOZD\ >����@���.%����
:KDW� LV� UHDVRQDEOH� LV�D�TXHVWLRQ�RI� IDFW�GHSHQGLQJ�RQ�DOO� WKH�FLUFXPVWDQFHV�DQG�WKH�VLWXDWLRQ�RI WKH�SDUWLHV���7KH�FRXUWV�KDYH�UHSHDWHGO\�KHOG�WKDW�DWWHQWLRQ�VKRXOG�EH�GUDZQ�WR�WKH�H[LVWHQFH�RI�H[FOXVLRQ�FODXVHV�E\�FOHDU�ZRUGV�RQ�WKH�IURQW�RI�DQ\�GRFXPHQW�GHOLYHUHG�WR�WKH�SODLQWLII��HJ��)RU�FRQGLWLRQV��VHH�EDFN����
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,W� VHHPV� WKDW� WKH� GHJUHH� RI� QRWLFH� UHTXLUHG� PD\� LQFUHDVH� DFFRUGLQJ� WR� WKH�JUDYLW\�RU�XQXVXDOQHVV�RI�WKH�FODXVH�LQ�TXHVWLRQ���6HH�
7KRUQWRQ�Y�6KRH�/DQH�3DUNLQJ >����@���$OO�(5����,QWHUIRWR�Y�6WLOHWWR�/WG >����@���$OO�(5�����
�� 35(9,286�'($/,1*6
(YHQ� ZKHUH� WKHUH� KDV� EHHQ� LQVXIILFLHQW�QRWLFH�� DQ� H[FOXVLRQ� FODXVH� PD\�QHYHUWKHOHVV� EH� LQFRUSRUDWHG� ZKHUH� WKHUH� KDV� EHHQ� D� SUHYLRXV� FRQVLVWHQW�FRXUVH�RI�GHDOLQJ�EHWZHHQ�WKH�SDUWLHV�RQ�WKH�VDPH�WHUPV���6HH�
6SXUOLQJ�Y�%UDGVKDZ >����@���$OO�(5����FI�0F&XWFKHRQ�Y�0DF%UD\QH >����@���:/5�����
$V� DJDLQVW� D�SULYDWH� FRQVXPHU�� D� FRQVLGHUDEOH� QXPEHU� RI� SDVW� WUDQVDFWLRQV�PD\�EH�UHTXLUHG���6HH�
+ROOLHU�Y�5DPEOHU�0RWRUV >����@���$%����
(YHQ� LI� WKHUH� LV� QR� FRXUVH�RI�GHDOLQJ��DQ�H[FOXVLRQ� FODXVH�PD\� VWLOO� EHFRPH�SDUW�RI�WKH�FRQWUDFW�WKURXJK�WUDGH�XVDJHRU�FXVWRP���6HH�
%ULWLVK�&UDQH�+LUH�Y�,SVZLFK�3ODQW�+LUH >����@�4%�����
�� 35,9,7<�2)�&2175$&7
$V�D� UHVXOW�RI� WKH�GRFWULQH�RI�SULYLW\�RI�FRQWUDFW�� WKH�FRXUWV�KDYH�KHOG� WKDW�D�SHUVRQ�ZKR�LV�QRW�D�SDUW\�WR�WKH�FRQWUDFW��D�WKLUG�SDUW\��LV�QRW�SURWHFWHGE\�DQ�H[FOXVLRQ�FODXVH�LQ�WKDW�FRQWUDFW��HYHQ�LI�WKH�FODXVH�SXUSRUWV�WR�H[WHQG�WR�KLP���(PSOR\HHV�DUH�UHJDUGHG�LQ�WKLV�FRQWH[W�DV�WKLUG�SDUWLHV���6HH�
$GOHU�Y�'LFNLQVRQ >����@���$OO�(5����6FUXWWRQV�Y�0LGODQG�6LOLFRQHV >����@�$&�����
�� &2//$7(5$/�&2175$&76
(YHQ�ZKHUH�DQ�H[FOXVLRQ�FODXVH�KDV�EHHQ�LQFRUSRUDWHG�LQWR�D�FRQWUDFW��LW�PD\�QRW�KDYH�EHHQ�LQFRUSRUDWHG�LQ�D�FROODWHUDO�FRQWUDFW���6HH�
$QGUHZV�Y�+RSNLQVRQ >����@���4%�����
�� 7+(�%$77/(�2)�7+(�)2506
$�SUREOHP�DULVHV�LI�RQH SDUW\�VHQGV�D�IRUP�VD\LQJ�WKDW�WKH�FRQWUDFW� LV�PDGH�RQ�WKRVH�WHUPV�EXW�WKH�VHFRQG SDUW\�DFFHSWV�E\�VHQGLQJ�D�IRUP�ZLWK�WKHLU�RZQ�WHUPV� RQ�DQG� VWDWLQJ� WKDW� WKH� FRQWUDFW� LV� RQ� WKH� VHFRQG� SDUW\
V� WHUPV�� � 7KH�³UXOH�RI�WKXPE��KHUH�LV�WKDW�WKH�FRQWUDFW�ZLOO�EH�PDGH�RQ�WKH�ODVW�VHW�RI�WHUPV�VHQW���6HH�
%ULWLVK�5RDG�6HUYLFHV�Y�$UWKXU�&UXWFKOH\�/WG >����@���$OO�(5�����

%���,17(535(7$7,21
2QFH� LW� LV� HVWDEOLVKHG� WKDW� DQ� H[FOXVLRQ� FODXVH� LV� LQFRUSRUDWHG�� WKH� ZKROH�FRQWUDFW�ZLOO�EH�FRQVWUXHG� �LH�� LQWHUSUHWHG�� WR�VHH�ZKHWKHU� WKH�FODXVH�FRYHUV�WKH�EUHDFK�WKDW�KDV�RFFXUUHG���7KH�EDVLF�DSSURDFK�LV�WKDW�OLDELOLW\�FDQ�RQO\�EH�H[FOXGHG�E\�FOHDU�ZRUGV���7KH�PDLQ�UXOHV�RI�FRQVWUXFWLRQ�DUH�DV�IROORZV�
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�� &2175$�352)(5(17(0
,I� WKHUH� LV� DQ\� DPELJXLW\� RU� XQFHUWDLQW\� DV� WR� WKH� PHDQLQJ� RI� DQ� H[FOXVLRQ�FODXVH�WKH�FRXUW�ZLOO�FRQVWUXH�LW�FRQWUD�SURIHUHQWHP�� LH�DJDLQVW� WKH�SDUW\�ZKR�LQVHUWHG�LW�LQ�WKH�FRQWUDFW���6HH�
%DOGU\�Y�0DUVKDOO >����@���.%����+RXJKWRQ�Y�7UDIDOJDU�,QVXUDQFH�&R �������
9HU\�FOHDU�ZRUGV�DUH�QHHGHG� LQ�D�FRQWUDFW� WR�H[FOXGH� OLDELOLW\� IRU�QHJOLJHQFH���6HH�
:KLWH�Y�-RKQ�:DUZLFN >����@���:/5������
�� 7+(�0$,1�385326(�58/(
8QGHU� WKLV� UXOH�� D� FRXUW� FDQ� VWULNH� RXW� DQ� H[HPSWLRQ� FODXVH� ZKLFK� LV�LQFRQVLVWHQW�ZLWK�RU�UHSXJQDQW�WR�WKH�PDLQ�SXUSRVH�RI�WKH�FRQWUDFW���6HH�
*O\QQ Y�0DUJHWVRQ >����@�$&����(YDQV�/WG�Y�$QGUHD�0HU]DULR�/WG >����@���:/5������
�� 7+(�'2&75,1(�2)�)81'$0(17$/�%5($&+
x 3ULRU� WR� ������ WKH� FRPPRQ� ODZ� FRQVLGHUHG� WKDW� D� IXQGDPHQWDO�EUHDFK�FRXOG�QRW�EH�H[FOXGHG�RU�UHVWULFWHG�LQ�DQ\�FLUFXPVWDQFHV�DV�WKLV�ZRXOG�DPRXQW� WR� JLYLQJ� ZLWK� RQH� KDQG� DQG� WDNLQJ� ZLWK� WKH� RWKHU�� � 7KLV� EHFDPH�HOHYDWHG�WR�D�UXOH�RI�ODZ�
x +RZHYHU�� WKH� UXOH�RI� ODZ�DSSURDFK�ZDV�UHMHFWHG� LQ�8*6�)LQDQFH�Y�1DWLRQDO�0RUWJDJH�%DQN�RI�*UHHFH >����@���/OR\G
V�5HS������RQ�WKH�EDVLV�WKDW�LW� FRQIOLFWHG� ZLWK� IUHHGRP� RI� FRQWUDFW� DQG� WKH� LQWHQWLRQ� RI� WKH� SDUWLHV�� � 7KH�TXHVWLRQ�RI�ZKHWKHU�D�FODXVH�FRXOG�H[FOXGH�OLDELOLW\�IRU�D�IXQGDPHQWDO�EUHDFK�ZDV�KHOG�WR�EH�D�TXHVWLRQ�RI�FRQVWUXFWLRQ�
x 7KH�8*6 FDVH�ZDV�XQDQLPRXVO\�DSSURYHG�E\�WKH�+RXVH�RI�/RUGV�LQ�WKH� 6XLVVH� $WODQWLTXH FDVH� >����@� �� $&� ����� DQG�3KRWR� 3URGXFWLRQ� /WG� Y�6HFXULFRU�7UDQVSRUW >����@�$&�����

&���7+(�81)$,5�&2175$&7�7(506�$&7�����
7KH�EDVLF�SXUSRVH�RI�8&7$������LV�WR�UHVWULFW�WKH�H[WHQW�WR�ZKLFK�OLDELOLW\�LQ�D�FRQWUDFW� FDQ� EH� H[FOXGHG� IRU EUHDFK� RI� FRQWUDFW� DQG� QHJOLJHQFH�� ODUJHO\� E\�UHIHUHQFH� WR�D� UHDVRQDEOHQHVV� UHTXLUHPHQW��EXW� LQ�VRPH�FDVHV�E\�D�VSHFLILF�SURKLELWLRQ�
�� 7+(�6&23(�2)�8&7$�����
7KH� $FW� GRHV�QRW DSSO\� WR� LQVXUDQFH� FRQWUDFWV�� WKH� VDOH� RI� ODQG�� FRQWUDFWV�UHODWLQJ� WR�FRPSDQLHV�� WKH�VDOH�RI�VKDUHV��DQG� WKH�FDUULDJH�RI�JRRGV�E\�VHD��6FKHGXOH�����RU�WR�LQWHUQDWLRQDO�VXSSO\�FRQWUDFWV��V����
%XVLQHVV�/LDELOLW\�DQG�'HDOLQJ�DV�D &RQVXPHU
0RVW� RI� WKH� SURYLVLRQV� RI� WKH� $FW� DSSO\� RQO\� WR� ZKDW� LV� WHUPHG� �EXVLQHVV�OLDELOLW\��� � 7KLV� LV� GHILQHG� E\�V���� DV� OLDELOLW\� DULVLQJ� IURP� WKLQJV� GRQH� E\� D�SHUVRQ� LQ� WKH� FRXUVH� RI� D� EXVLQHVV� RU� IURP� WKH� RFFXSDWLRQ� RI� EXVLQHVV�SUHPLVHV���7KH�H[FHSWLRQV�DUH�VV��DQG���ZKHUH�WKH�$FW�DOVR�DSSOLHV�WR�SULYDWH�FRQWUDFWV�
7KH�$FW�JLYHV�WKH�JUHDWHVW�SURWHFWLRQ�WR�FRQVXPHUV�� �8QGHU�V����� D�SHUVRQ��GHDOV� DV� D� FRQVXPHU�� LI� KH� GRHV� QRW� FRQWUDFW� LQ� WKH� FRXUVH� RI� D� EXVLQHVV�ZKLOH� WKH�RWKHU�SDUW\�GRHV�FRQWUDFW� LQ� WKH�FRXUVH�RI�D�EXVLQHVV��DQG�LI� LW� LV�D�
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FRQWUDFW� IRU� WKH� VXSSO\� RI� JRRGV�� WKH\� DUH� RI� D� W\SH� RUGLQDULO\� VXSSOLHG� IRU�SULYDWH�XVH�RU�FRQVXPSWLRQ���%XW�VHH�
3HWHU�6\PPRQV�	�&R�Y�&RRN >����@�����1/-����5�	�%�&XVWRPV�%URNHUV�Y�8QLWHG�'RPLQLRQV�7UXVW�/WG >����@���:/5�����
����7+(�0$,1�3529,6,216
V���([HPSWLRQ�RI�/LDELOLW\�IRU�1HJOLJHQFH 8QGHU�V�����QR RQH�DFWLQJ�LQ�WKH�FRXUVH�RI�D�EXVLQHVV�FDQ�H[FOXGH�RU�UHVWULFW�KLV�OLDELOLW\�LQ�QHJOLJHQFH�IRU�GHDWK�RU�SHUVRQDO�LQMXU\�E\�PHDQV�RI�D�WHUP�LQ�D�FRQWUDFW�RU�E\�ZD\�RI�QRWLFH� 8QGHU� V����� OLDELOLW\� IRU� QHJOLJHQFH� IRU� DQ\� RWKHU� NLQG� RI� ORVV� RU�GDPDJH�FDQ�EH�H[FOXGHG�SURYLGHG�WKH�WHUP�RU�QRWLFH�VDWLVILHV�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV�
V���([HPSWLRQ�RI�/LDELOLW\�IRU�%UHDFK�RI�&RQWUDFW:KHUH�RQH�SDUW\�GHDOV�DV�D�FRQVXPHU�RU�RQ�WKH�RWKHU�SDUW\
V�ZULWWHQ�VWDQGDUG�WHUPV�RI�EXVLQHVV�� WKHQ� WKH�RWKHU�SDUW\�FDQQRW�H[FOXGH�RU� UHVWULFW�KLV� OLDELOLW\�IRU� EUHDFK� RI� FRQWUDFW�� QRQ�SHUIRUPDQFH� RI� WKH� FRQWUDFW� RU� GLIIHUHQW�SHUIRUPDQFH� RI� WKH� FRQWUDFW� XQOHVV� WKH� H[HPSWLRQ� FODXVH� VDWLVLILHV� WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV�
V���8QUHDVRQDEOH�,QGHPQLW\�&ODXVHV,QGHPQLW\�FODXVHV�LQ�FRQWUDFWV�ZKHUH�RQH�RI�WKH�SDUWLHV�GHDOV�DV�D�FRQVXPHU�DUH�XQHQIRUFHDEOH�XQOHVV�WKH\�DUH�UHDVRQDEOH�
V���*XDUDQWHHV�RI�&RQVXPHU�*RRGV$� PDQXIDFWXUHU� RU� GLVWULEXWRU� FDQQRW� H[FOXGH� RU� UHVWULFW� KLV� OLDELOLW\� LQ�QHJOLJHQFH�IRU�ORVV�DULVLQJ�IURP�GHIHFWV�LQ�JRRGV�RUGLQDULO\�VXSSOLHG�IRU�SULYDWH�XVH�RU�FRQVXPSWLRQ�E\�PHDQV�RI�D�WHUP�RU�QRWLFH�FRQWDLQHG�LQ�D�JXDUDQWHH�
V���([HPSWLRQ�RI�,PSOLHG�7HUPV�LQ�&RQWUDFWV�RI�6DOH�DQG�+LUH�3XUFKDVH ,Q�FRQWUDFWV� IRU� WKH�VDOH�RI�JRRGV�DQG�+3�� WKH� LPSOLHG� WHUPV�DV� WR�WLWOH�FDQQRW�EH�H[FOXGHG�RU�UHVWULFWHG�E\�D�FRQWUDFW�WHUP��V����� 7KH�LPSOLHG�WHUPV�DV�WR�FRUUHVSRQGHQFH�ZLWK�GHVFULSWLRQ�RU�VDPSOH��ILWQHVV�IRU�SXUSRVH�DQG�VDWLVIDFWRU\�TXDOLW\�FDQQRW�EH�H[FOXGHG�RU�UHVWULFWHG�E\�DQ\�FRQWUDFW�WHUP�DJDLQVW�D�SHUVRQ�GHDOLQJ�DV�D�FRQVXPHU��V����� :KHUH� WKH�SHUVRQ� LV� QRW� GHDOLQJ� DV� D� FRQVXPHU�� VXFK� OLDELOLW\� FDQ�RQO\�EH�H[FOXGHG�RU�UHVWULFWHG�LQ�VR�IDU�DV�WKH�WHUP�LV�UHDVRQDEOH��V�����
V��� ([HPSWLRQ� RI� ,PSOLHG� 7HUPV� LQ� RWKHU� &RQWUDFWV� IRU� WKH� 6XSSO\� RI�*RRGV ([FOXVLRQ FODXVHV�UHODWLQJ� WR� WLWOH� LQ�FRQWUDFWV�RI�KLUH�DUH�VXEMHFW� WR�WKH�UHDVRQDEOHQHVV�WHVW� 7KH�LPSOLHG�WHUPV�DV�WR�FRUUHVSRQGHQFH�ZLWK�GHVFULSWLRQ�RU�VDPSOH��ILWQHVV�IRU�SXUSRVH�DQG�VDWLVIDFWRU\�TXDOLW\�FDQQRW�EH�H[FOXGHG�RU�UHVWULFWHG�DW�DOO�LQ�FRQVXPHU�FRQWUDFWV� :KHUH� WKH� SHUVRQ� LV� QRW� GHDOLQJ� DV� D� FRQVXPHU� WKH� H[HPSWLRQ� LV�VXEMHFW�WR�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV�
V���([HPSWLRQ�RI�/LDELOLW\�IRU�0LVUHSUHVHQWDWLRQ$Q\� FODXVH� ZKLFK� H[FOXGHV� RU� UHVWULFWV� OLDELOLW\� IRU� PLVUHSUHVHQWDWLRQ� LV�LQHIIHFWLYH�XQOHVV�LW�VDWLVILHV�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV�
V����([FOXVLRQ�&ODXVHV�LQ�6HFRQGDU\�&RQWUDFWV6HFWLRQ� ��� FRQWDLQV� DQ� DQWL�DYRLGDQFH� SURYLVLRQ� ZKLFK� SUHYHQWV� WKH� ULJKWV�SUHVHUYHG�XQGHU�RQH�FRQWUDFW�IURP�EHLQJ�UHPRYHG�E\�D�VHFRQGDU\�FRQWUDFW�
����7+(�5(48,5(0(17�2)�5($621$%/(1(66
8QGHU�V����� WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV� LV� WKDW�³WKH�WHUP�VKDOO�KDYH�EHHQ� D IDLU� DQG� UHDVRQDEOH� RQH� WR� EH� LQFOXGHG� KDYLQJ� UHJDUG� WR� WKH�FLUFXPVWDQFHV�ZKLFK�ZHUH��RU�RXJKW�UHDVRQDEO\�WR�KDYH�EHHQ��NQRZQ�WR�RU�LQ�WKH�FRQWHPSODWLRQ�RI�WKH�SDUWLHV�ZKHQ�WKH�FRQWUDFW�ZDV�PDGH��
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6HFWLRQ������ SURYLGHV�WKDW��LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�FODXVH�LV�D�UHDVRQDEOH�RQH�IRU�WKH�SXUSRVHV�RI�VV��DQG����UHJDUG�VKDOO�EH�KDG WR�WKH�*XLGHOLQHV�VHW�RXW�LQ�6FKHGXOH�� RI�WKH�$FW��ZKLFK�DUH�DV�IROORZV�
��� 7KH�EDUJDLQLQJ�VWUHQJWKV�RI�WKH�SDUWLHV�UHODWLYH�WR�HDFK�RWKHU�DQG�WKH�DYDLODELOLW\�RI�DOWHUQDWLYH�VXSSOLHV���� :KHWKHU�WKH�FXVWRPHU�UHFHLYHG�DQ�LQGXFHPHQW�WR�DJUHH�WR�WKH�WHUP����7KH�VXSSOLHU�PD\�KDYH�RIIHUHG�WKH�FXVWRPHU�D�FKRLFH��D�ORZHU�SULFH�EXW� VXEMHFW� WR� DQ� H[HPSWLRQ� FODXVH� RU� D� KLJKHU� SULFH� ZLWKRXW� WKH�H[HPSWLRQ����� :KHWKHU� WKH�FXVWRPHU�NQHZ�RU�RXJKW� UHDVRQDEO\� WR�KDYH�NQRZQ�RI�WKH�H[LVWHQFH�DQG�H[WHQW�RI�WKH�WHUP���� :KHUH� WKH� WHUP� H[FOXGHV� RU� UHVWULFWV� DQ\� UHOHYDQW� OLDELOLW\� LI� VRPH�FRQGLWLRQ�LV�QRW�FRPSOLHG�ZLWK��ZKHWKHU�LW�ZDV�UHDVRQDEOH�DW�WKH�WLPH�RI�WKH�FRQWUDFW�WR�H[SHFW�WKDW�FRPSOLDQFH�ZLWK�WKDW�FRQGLWLRQ�ZRXOG�EH�SUDFWLFDEOH���� :KHWKHU�WKH�JRRGV�ZHUH�PDQXIDFWXUHG��SURFHVVHG�RU�DGDSWHG�WR�WKH�VSHFLDO�RUGHU�RI�WKH�FXVWRPHU�
8QGHU� V����� LQ� UHODWLRQ� WR� D� QRWLFH� �QRW� EHLQJ� D� QRWLFH� KDYLQJ� FRQWUDFWXDO�HIIHFW��� WKH� UHTXLUHPHQW� RI� UHDVRQDEOHQHVV� LV� WKDW� LW� VKRXOG� EH� IDLU� DQG�UHDVRQDEOH� WR� DOORZ� UHOLDQFH� RQ� LW�� KDYLQJ� UHJDUG� WR� DOO� WKH� FLUFXPVWDQFHV�REWDLQLQJ�ZKHQ� WKH� OLDELOLW\� DURVH� RU� �EXW� IRU� WKH� QRWLFH�� ZRXOG� KDYH� DULVHQ���7KLV� SURYLVLRQ� DSSOLHV� D� WHVW� RI� UHDVRQDEOHQHVV� WR� GLVFODLPHUV� IRU� WRUWLRXV�OLDELOLW\���6HH�
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8QGHU�V����� ZKHUH� WKH� H[FOXVLRQ� FODXVH� VHHNV� WR� OLPLW� OLDELOLW\� UDWKHU� WKDQ�H[FOXGH�LW�FRPSOHWHO\��WKH�FRXUW�PXVW�KDYH�UHJDUG�WR�WZR�IDFWRUV��WKH�UHVRXUFHV�DYDLODEOH� WR�PHHW� WKH� OLDELOLW\�� DQG� WKH� H[WHQW� WR�ZKLFK� LQVXUDQFH� FRYHU�ZDV�DYDLODEOH�WR�WKH�SDUW\�DLPLQJ�WR�OLPLW�OLDELOLW\���6HH�DOVR�
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6HFWLRQ������ SURYLGHV� WKDW� LW� LV�XS� WR� WKH�SHUVRQ�ZKR�FODLPV� WKDW�D� WHUP�RU�QRWLFH�LV�UHDVRQDEOH�WR�VKRZ�WKDW�LW�LV�
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$�SDUW\�WR�D�FRQWUDFW�PD\�WU\�WR�GLVJXLVH�DQ�H[FOXVLRQ�FODXVH��HYHQ�WKRXJK�WKH�HIIHFW�RI�VXFK�D�FODXVH� LV� WR�H[FOXGH� OLDELOLW\�� �6HFWLRQ������� WULHV�WR�VWRS�WKLV�DQG�SUHYHQWV�
�D� PDNLQJ� WKH� OLDELOLW\� RU� LWV� HQIRUFHPHQW� VXEMHFW� WR� UHVWULFWLYH� RU�RQHURXV�FRQGLWLRQV��E� H[FOXGLQJ�RU�UHVWULFWLQJ�DQ\�ULJKW�RU�UHPHG\�LQ�UHVSHFW�RI�WKH�OLDELOLW\��RU� VXEMHFWLQJ� D� SHUVRQ� WR� DQ\� SUHMXGLFH� LQ� FRQVHTXHQFH� RI� KLV�SXUVXLQJ�DQ\�VXFK�ULJKW�RU�UHPHG\��F� H[FOXGLQJ�RU�UHVWULFWLQJ�UXOHV�RI�HYLGHQFH�RU�SURFHGXUH�
6XFK�FODXVHV�DUH�YRLG�RU�PXVW�EH�UHDVRQDEOH�LI�WKH\�H[FOXGH�RU�UHVWULFW�OLDELOLW\�UHVSHFWLYHO\�� � 6HFWLRQ� V���� IRU� H[DPSOH�� ZLOO� DSSO\� WR� WHUPV�� �D�� LPSRVLQJ� D�WLPH� OLPLW� IRU� PDNLQJ� FODLPV�� �E�� OLPLWLQJ� D� EX\HU
V� ULJKW� WR� UHMHFW� GHIHFWLYH�JRRGV��DQG��F��VWDWLQJ�WKDW�DFFHSWDQFH�RI�JRRGV�VKDOO�EH�UHJDUGHG�DV�SURRI�RI�WKHLU�FRQIRUPLW\�ZLWK�WKH�FRQWUDFW���6HH�DOVR�
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7KHVH� 5HJXODWLRQV� UHYRNH� DQG� UHSODFH� WKH� 8QIDLU� 7HUPV� LQ� &RQVXPHU�&RQWUDFWV� 5HJXODWLRQV� ����� ZKLFK� LPSOHPHQWHG� WKH� &RXQFLO� 'LUHFWLYH� RQ�XQIDLU� WHUPV� LQ� FRQVXPHU� FRQWUDFWV�� � 7KH\� FDPH� LQWR� IRUFH� RQ� �VW 2FWREHU��������7KH\�UH�HQDFW�5HJ����WR�5HJ����RI�WKRVH�5HJXODWLRQV�ZLWK�PRGLILFDWLRQV�WR�UHIOHFW�PRUH�FORVHO\�WKH�ZRUGLQJ�RI�WKH�'LUHFWLYH�
7KH�5HJXODWLRQV� DSSO\�� ZLWK� FHUWDLQ� H[FHSWLRQV�� WR� XQIDLU� WHUPV� LQ� FRQWUDFWV�FRQFOXGHG�EHWZHHQ�D�FRQVXPHU�DQG�D VHOOHU�RU�VXSSOLHU�DQG�SURYLGH�WKDW�DQ�XQIDLU� WHUP� LV� RQH� ZKLFK� KDV� QRW�EHHQ� LQGLYLGXDOO\� QHJRWLDWHG� DQG� ZKLFK��FRQWUDU\�WR�WKH�UHTXLUHPHQW�RI�JRRG�IDLWK��FDXVHV�D�VLJQLILFDQW�LPEDODQFH�LQ�WKH�SDUWLHV¶� ULJKWV� DQG� REOLJDWLRQV� XQGHU� WKH� FRQWUDFW� WR� WKH� GHWULPHQW� RI� WKH�FRQVXPHU���$Q�XQIDLU�WHUP�VKDOO�QRW�EH�ELQGLQJ�RQ�WKH�FRQVXPHU���6FKHGXOH���FRQWDLQV�DQ�LQGLFDWLYH�OLVW�RI�WHUPV�ZKLFK�PD\�EH�UHJDUGHG�DV�XQIDLU���
6HH�VHSDUDWH�+DQGRXW�IRU�GHWDLOV�


