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9DQ�*HQG�HQ�/RRV ������
7KH� SULQFLSDO� TXHVWLRQ� LQ� WKLV� FDVH� ZDV� WKH� TXHVWLRQ� RI� WKH� GLUHFW�HIIHFWV�RI�$UWLFOH�����ZKLFK�GHDOW�ZLWK�FXVWRPV�GXW\���,I�WKH�$UWLFOH�ZDV�IRXQG�WR�EH�GLUHFWO\�HIIHFWLYH�LW�ZRXOG�FRQIOLFW�ZLWK�DQ�HDUOLHU 'XWFK�ODZ���8QGHU� 'XWFK� ODZ�� LI� $UWLFOH� ��� ZDV� IRXQG� WR� EH� GLUHFWO\� HIIHFWLYH� LW�ZRXOG�� XQGHU� WKH�'XWFK� FRQVWLWXWLRQ�� WDNH�SUHFHGHQFH� RYHU� GRPHVWLF�ODZ���7KH�UHIHUHQFH�WR�WKH�(&-�GLG�QRW�UDLVH�WKH� LVVXH�RI�VRYHUHLJQW\�GLUHFWO\�� � 1HYHUWKHOHVV�� LQ� DGGLWLRQ� WR� GHFODULQJ� WKDW� $UWLFOH� ��� ZDV�GLUHFWO\� HIIHFWLYH�� WKH� (&-� ZHQW� RQ� WR� VD\� WKDW� ³«� WKH� &RPPXQLW\�FRQVWLWXWHV�D�QHZ�OHJDO�RUGHU�LQ�LQWHUQDWLRQDO�ODZ��IRU�ZKRVH�EHQHILW�WKH�6WDWHV�KDYH�OLPLWHG�WKHLU�VRYHUHLJQ�ULJKWV��DOEHLW�ZLWKLQ�OLPLWHG�ILHOGV��
&RVWD�Y�(1(/ ������
7KLV� FDVH� LQYROYHG� DQ� DOOHJHG� FRQIOLFW� EHWZHHQ� D� QXPEHU� RI� 7UHDW\�SURYLVLRQV� DQG� D� ODWHU� ,WDOLDQ� VWDWXWH� QDWLRQDOLVLQJ� WKH� HOHFWULFLW\�FRPSDQ\���&RVWD��D�VKDUHKROGHU�LQ�WKH�HOHFWULFLW\�FRPSDQ\�UHIXVHG�WR�SD\�DQ HOHFWULFLW\�ELOO��DQG�FODLPHG�WKDW�WKH�QDWLRQDOLVDWLRQ�ZDV�FRQWUDU\�WR� (&� ODZ�� � 7KH� ,WDOLDQ� JRYHUQPHQW� DUJXHG� WKDW� WKH� ,WDOLDQ� VWDWXWH�QDWLRQDOLVLQJ�WKH�HOHFWULFLW\�FRPSDQ\�ZDV�ODWHU�LQ�WLPH�WKDQ�WKH�,WDOLDQ�5DWLILFDWLRQ�$FW� ZKLFK� LQFRUSRUDWHG�(&� ODZ� LQ� ,WDOLDQ� ODZ�� � 7KHUHIRUH�WKH�,WDOLDQ�FRXUW�ZDV�REOLJHG�WR�DSSO\�WKH�GRPHVWLF�ODZ�LQ�SUHIHUHQFH�WR�(&� ODZ�� � 7KH� ,WDOLDQ� FRXUW� UHIHUUHG� WKLV� TXHVWLRQ� RI� SULRULWLHV� WR� WKH�(&-�
7KH�SULQFLSOH�RI�VXSUHPDF\�ZDV�FOHDUO\�DIILUPHG�E\�WKH�(&-���7KH�(&-�FLWHG�9DQ�*HQG�� ,W�DOVR�QRWHG�WKDW�$UWLFOH�����LQGLFDWHG�WKDW�WKHUH�KDG�EHHQ�D WUDQVIHU�RI�SRZHUV�WR�WKH�&RPPXQLW\� LQVWLWXWLRQV�DQG�$UWLFOH���XQGHUOLQHG� 6WDWHV
� FRPPLWPHQW� WR� REVHUYH� (&� ODZ�� � 7KH� (&-�FRQFOXGHG�� ³7KH� WUDQVIHU� E\� WKH� 6WDWHV� IURP� WKHLU� GRPHVWLF� OHJDO�V\VWHP� WR� WKH�&RPPXQLW\� OHJDO� V\VWHP�RI� WKH� ULJKWV� DQG� REOLJDWLRQV�DULVLQJ�XQGHU�WKH�7UHDW\�FDUULHV�ZLWK� LW�D�SHUPDQHQW� OLPLWDWLRQ�RI� WKHLU�VRYHUHLJQ� ULJKWV�� DJDLQVW� ZKLFK� D� VXEVHTXHQW� XQLODWHUDO� DFW�LQFRPSDWLEOH�ZLWK�WKH�FRQFHSW�RI�WKH�&RPPXQLW\�FDQQRW�SUHYDLO��
,QWHUQDWLRQDOH�+DQGHOVJHVHOOVFKDIW ������
7KLV�FDVH�LQYROYHG�D�SRVVLEOH�FRQIOLFW�EHWZHHQ�(&�UHJXODWLRQV�DQG�WKH�*HUPDQ� &RQVWLWXWLRQ�� � 7KH� DSSOLFDQW� DUJXHG� WKDW� WKH� (&� UHJXODWLRQ�VKRXOG�EH�LQYDOLGDWHG�GXH�WR�LWV�FRQIOLFW�ZLWK�WKH�&RQVWLWXWLRQ���7KH�(&-�UHMHFWHG�DQ\�SRVVLELOLW\�RI�(&�ODZ�EHLQJ�MXGJHG�DJDLQVW�QDWLRQDO�ODZV��HYHQ� FRQVWLWXWLRQV�� � ,W� VWDWHG�� ³«� WKH� YDOLGLW\� RI� D� &RPPXQLW\�LQVWUXPHQW�RU� LWV�HIIHFW�ZLWKLQ�D�PHPEHU�6WDWH�FDQQRW�EH�DIIHFWHG�E\�DOOHJDWLRQV�WKDW�LW�VWULNHV�DW�HLWKHU�WKH�IXQGDPHQWDO�ULJKWV�DV�IRUPXODWHG�LQ�WKDW�6WDWHV
�FRQVWLWXWLRQ�RU�WKH�SULQFLSOHV�RI�D�QDWLRQDO�FRQVWLWXWLRQDO�VWUXFWXUH��
6LPPHQWKDO�������
,Q�WKLV�FDVH�DQ�,WDOLDQ�MXGJH�ZDV�IDFHG�ZLWK�D�FRQIOLFW�EHWZHHQ�DQ�(&�UHJXODWLRQ� DQG� ,WDOLDQ� ODZV�� VRPH� RI� ZKLFK� ZHUH� HQDFWHG� DIWHU� WKH�
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UHJXODWLRQ���8QGHU�,WDOLDQ�ODZ��GRPHVWLF�OHJLVODWLRQ�FRQWUDU\�WR�(&�ODZ�ZDV� XQFRQVWLWXWLRQDO�� � +RZHYHU�� RQO\� WKH� &RQVWLWXWLRQDO� &RXUW� KDG�MXULVGLFWLRQ�WR�PDNH�VXFK�D�UXOLQJ��WKH�RUGLQDU\�FRXUWV�FRXOG�QRW���7KH�MXGJH�UHIHUUHG�WKLV�LVVXH�WR�WKH (&-��ZKLFK�KHOG�WKDW�
³HYHU\� QDWLRQDO� FRXUW� PXVW� LQ� D� FDVH� ZLWKLQ� LWV� MXULVGLFWLRQ� DSSO\�&RPPXQLW\� ODZ� LQ� LWV� HQWLUHW\� DQG� SURWHFW� ULJKWV� ZKLFK� WKH� ODWWHU�FRQIHUV�RQ�LQGLYLGXDOV�DQG�PXVW�DFFRUGLQJO\�VHW�DVLGH�DQ\�SURYLVLRQ�RI�QDWLRQDO�ODZ�ZKLFK�PD\�FRQIOLFW�ZLWK�LW��ZKHWKHU�SULRU�RU�VXEVHTXHQW�WR�WKH�&RPPXQLW\�UXOH�«�LW�LV�QRW�QHFHVVDU\�IRU�WKH�FRXUW�WR�UHTXHVW�IRU�RU�DZDLW� WKH�SULRU�VHWWLQJ�DVLGH�RI�VXFK�SURYLVLRQV�E\�OHJLVODWLYH�RU�RWKHU�FRQVWLWXWLRQDO�PHDQV��
)DFWRUWDPH ������
$� JURXS� RI� 6SDQLVK� ILVKHUPHQ� EURXJKW� D� FODLP� EHIRUH� WKH� (QJOLVK�FRXUWV� IRU� DQ� LQWHULP� LQMXQFWLRQ� WR� SUHYHQW� WKH� DSSOLFDWLRQ� RI� FHUWDLQ�VHFWLRQV�RI� WKH�0HUFKDQW�6KLSSLQJ�$FW� ������ZKLFK�GHQLHG� WKHP� WKH�ULJKW�WR�UHJLVWHU�WKHLU�ERDWV�LQ�WKH�8.��DQG�ZKLFK�WKH�SODLQWLIIV�DOOHJHG�ZHUH�LQ�EUHDFK�RI�(&�ODZ���7KH�OHJDOLW\�RI�WKH�06$������XQGHU�(&�ODZ�KDG� \HW� WR� EH�GHFLGHG�XQGHU�D� VHSDUDWH� UHIHUHQFH� WR� WKH�(&-�� �7KH�%ULWLVK�FRXUWV�ZHUH�EHLQJ�DVNHG�WR�JUDQW�DQ� LQWHULP�LQMXQFWLRQ�DJDLQVW�WKH� &URZQ�� SHQGLQJ� UHVROXWLRQ� RI� WKH� VXEVWDQWLYH� LVVXHV�� VRPHWKLQJ�WKH\�ZHUH�QRW�SHUPLWWHG�WR�GR�XQGHU�QDWLRQDO�ODZ�
)ROORZLQJ� D� UHIHUHQFH� E\� WKH� +RXVH� RI� /RUGV� DVNLQJ� ZKHWKHU� WKH\�ZHUH� REOLJHG� WR� JUDQW� LQWHULP� UHOLHI� DV� D�PDWWHU� RI� (&� ODZ�� WKH� (&-�SRLQWHG�RXW� WKDW�QDWLRQDO�FRXUWV�ZHUH�REOLJHG��E\�$UWLFOH���� WR�HQVXUH�WKH�OHJDO�SURWHFWLRQ�ZKLFK�SHUVRQV�GHULYH�IURP�WKH�GLUHFW�HIIHFW�RI�(&�ODZ���0RUHRYHU�
³,W�PXVW�EH�DGGHG�WKDW�WKH�IXOO�HIIHFWLYHQHVV�RI�&RPPXQLW\� ODZ�ZRXOG�EH�MXVW�DV�PXFK�LPSDLUHG�LI�D�UXOH�RI�QDWLRQDO�ODZ�FRXOG�SUHYHQW�D�FRXUW�VHLVHG�RI�D�GLVSXWH�JRYHUQHG�E\�&RPPXQLW\�ODZ�IURP�JUDQWLQJ�LQWHULP�UHOLHI� LQ� RUGHU� WR� HQVXUH� WKH� IXOO� HIIHFWLYHQHVV� RI� WKH� MXGJPHQW� WR� EH�JLYHQ�RQ�WKH�H[LVWHQFH�RI�WKH�ULJKWV�FODLPHG�XQGHU�&RPPXQLW\�ODZ���,W�IROORZV�WKDW�D�FRXUW�ZKLFK� LQ�WKRVH�FLUFXPVWDQFHV�ZRXOG�JUDQW LQWHULP�UHOLHI��LI�LW�ZHUH�QRW�IRU�D�UXOH�RI�QDWLRQDO�ODZ��LV�REOLJHG�WR�VHW�DVLGH�WKDW�UXOH��
%UDVVLHUH�GX�3HFKLHU DQG�)DFWRUWDPH��1R��� ������
6HH�0DUWLQ��(QJOLVK�/HJDO�6\VWHP��FKDSWHU���
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7+(�5(63216(�2)�7+(�8.
0DFDUWK\V�/WG�Y�6PLWK ������
$�PDQ�ZDV�SDLG�����D�ZHHN�IRU�PDQDJLQJ�D�VWRFN�URRP���)RXU�DQG�D�KDOI�PRQWKV�DIWHU�KH�OHIW�D�ZRPDQ�ZDV�DSSRLQWHG�LQ�KLV�SODFH�DW�����D�ZHHN�� � 6KH� FODLPHG� WKDW� VKH� ZDV� HQWLWOHG� WR� HTXDO� SD\� XQGHU� WKH�SURYLVLRQV�RI�WKH�(TXDO�3D\�$FW��������7KH�&RXUW�RI�$SSHDO�KHOG�WKHVH�SURYLVLRQV� RQO\� DSSOLHG�ZKHUH� D�PDQ� DQG�ZRPDQ�ZHUH� LQ� WKH� VDPH�HPSOR\PHQW� DW� WKH� VDPH� WLPH�� � &RPSDULVRQ� ZDV� WKHQ�PDGH� WR� WKH�SULQFLSOH�RI�HTXDO�SD\� IRU�HTXDO�ZRUN� LQ�$UWLFOH�����RI�WKH�(&�7UHDW\��ZKLFK� WKH�(&-�KHOG�ZDV�QRW�UHVWULFWHG� WR FDVHV�RI�FRQWHPSRUDQHRXV�HPSOR\PHQW�
/RUG� 'HQQLQJ� XVHG� V����� (&$� ����� DV� D� UXOH� RI� FRQVWUXFWLRQ� DQG�FRQVWUXHG� WKH�(TXDO� 3D\� $FW� ����� WR� FRQIRUP�ZLWK� $UWLFOH� ����� �+LV�/RUGVKLS�VWDWHG�WKDW�LQ�FRQVWUXLQJ�RXU�VWDWXWHV�ZH�DUH�HQWLWOHG�WR� ORRN�WR�WKH�(&�7UHDW\�DV�DQ�DLG�WR�LWV�FRQVWUXFWLRQ��DQG�HYHQ�PRUH��QRW�RQO\�DV� DQ� DLG� EXW� DV� DQ� RYHUULGLQJ� IRUFH�� � ,I� RQ� FORVH� LQYHVWLJDWLRQ� LW�DSSHDUHG�WKDW�RXU�OHJLVODWLRQ�ZDV�GHILFLHQW�RU�LQFRQVLVWHQW�ZLWK�(&�ODZ�WKHQ�LW�LV�RXU�ERXQGHQ�GXW\�WR�JLYH�SULRULW\�WR�(&�ODZ�
*DUODQG�Y�%5�(QJLQHHULQJ ������
7KLV�FDVH�LQYROYHG�D�FRQIOLFW�EHWZHHQ�V�����RI�WKH�(TXDO�3D\�$FW������DQG� $UWLFOH� ����� � 6HFWLRQ� ����� �ZKLFK� H[HPSWV� IURP� WKH� HTXDO� SD\�SULQFLSOH�SURYLVLRQV�UHODWLQJ�WR�GHDWK�DQG�UHWLUHPHQW��KDG�EHHQ�EURDGO\�FRQVWUXHG�E\�WKH�&RXUW�RI�$SSHDO�WR�WKH�GHWULPHQW�RI�WKH�SODLQWLII���+H�WKHUHIRUH�VRXJKW� WR� UHO\� GLUHFWO\� RQ�$UWLFOH������ �7KH�+RXVH�RI�/RUGV�KHOG� WKDW�V�����PXVW�EH�FRQVWUXHG� WR�FRQIRUP�ZLWK�$UWLFOH������ �/RUG�'LSORFN�VDLG� WKDW� LW� LV�QRZ�D�SULQFLSOH�RI� FRQVWUXFWLRQ�RI�8.� VWDWXWHV��WKDW� WKH� ZRUGV� RI� D� VWDWXWH� SDVVHG� DIWHU� WKH� (&� 7UHDW\� KDV� EHHQ�VLJQHG�DQG�GHDOLQJ�ZLWK� WKH� LQWHUQDWLRQDO�REOLJDWLRQ�RI� WKH�8.��DUH� WR�EH� FRQVWUXHG�� LI� WKH\� DUH� UHDVRQDEO\� FDSDEOH� RI� EHDULQJ� VXFK� D�PHDQLQJ�� DV� LQWHQGHG� WR� FDUU\� RXW� WKH� REOLJDWLRQ�� DQG� QRW� WR� EH�LQFRQVLVWHQW�ZLWK�LW�
3LFNVWRQH�Y�)UHHPDQV ������
7KLV� FDVH� LQYROYHG� D� FRQIOLFW� EHWZHHQ� WKH� (TXDO� 3D\� $FW� ����� �DV�DPHQGHG� E\� UHJXODWLRQV� WR� JLYH� HIIHFW� WR� REOLJDWLRQV� DULVLQJ� IURP� D�(&-� UXOLQJ�� DQG� $UWLFOH� ����� � 7KH� &RXUW� RI� $SSHDO� IRXQG� WKH� ZRUGV�FOHDU�DQG�XQDPELJXRXV�DQG�FRXOG�QRW�EH�FRQVWUXHG�LQ�FRQIRUPLW\�ZLWK�(&� ODZ��EXW�ZHUH�SUHSDUHG� WR�DOORZ�D�FODLP�EDVHG�GLUHFWO\�RQ�$UWLFOH������ �7KH�+RXVH�RI�/RUGV�FKRVH� WR� LQWHUSUHW� WKH�DPHQGPHQWV� WR� WKH�(3$������DJDLQVW�WKHLU�OLWHUDO�PHDQLQJ��HYHQ�WR�WKH�H[WHQW�RI�UHDGLQJ�FHUWDLQ� ZRUGV� LQWR� WKH� UHJXODWLRQV� LQ� RUGHU� WR� DFKLHYH� D� UHVXOW�FRPSDWLEOH� ZLWK� (&� ODZ�� � /RUG� .HLWK� VDLG� WKH� SURYLVLRQV� PXVW� EH�FRQVWUXHG� SXUSRVLYHO\� LQ� RUGHU� WR� JLYH� HIIHFW� WR� WKH� PDQLIHVW� EURDG�LQWHQWLRQV�RI�3DUOLDPHQW���,Q�WKLV�FDVH�LW�ZDV�FOHDU��IURP�HYLGHQFH�IURP�+RXVH�RI�&RPPRQV�GHEDWHV�RQ� WKH�PDWWHU�� WKDW� WKH� UHJXODWLRQV�KDG�EHHQ�LQWURGXFHG�VSHFLILFDOO\�LQ�RUGHU�WR�JLYH�HIIHFW�WR�(&�ODZ�
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)DFWRUWDPH��1R���� ������
7KH� +RXVH� RI� /RUGV� JUDQWHG� LQWHUORFXWRU\� RUGHUV� DJDLQVW� WKH� &URZQ�GLVDSSO\LQJ�3DUW�,,�RI�WKH�0HUFKDQW�6KLSSLQJ�$FW������DQG�UHVWUDLQLQJ�WKH�6HFUHWDU\�RI�6WDWH�IURP�HQIRUFLQJ�LW�DQG�UHODWHG�UHJXODWLRQV�DJDLQVW�WKH�6SDQLVK�ILVKHUPHQ��SHQGLQJ�WKH�ILQDO�GHWHUPLQDWLRQ�E\�WKH�(&-�RI�WKH� FRPSDWDELOLW\� RI� WKHVH� SURYLVLRQV� ZLWK� (&� ODZ�� � 7KLV� ZDV� HYHQ�WKRXJK��DV�D�PDWWHU�RI�8.� ODZ�� LQWHUORFXWRU\� LQMXQFWLRQV�FRXOG�QRW�EH�JUDQWHG� DJDLQVW� WKH�&URZQ�� � 7KH�(&-� ODWHU� UXOHG� WKDW� WKH� FRQGLWLRQV�LPSRVHG�E\�WKH�0HUFKDQW�6KLSSLQJ�$FW������ZHUH� LQGHHG�FRQWUDU\� WR�(&� ODZ�� �3DUW� ,, RI� WKH�$FW�ZDV�DPHQGHG� E\�GHOHJDWHG� OHJLVODWLRQ� LQ������DQG�WKHQ�UHSODFHG�E\�WKH�0HUFKDQW�6KLSSLQJ��5HJLVWUDWLRQ��HWF��$FW������
5� Y� 6HFUHWDU\� RI� 6WDWH� IRU� (PSOR\PHQW�� H[� SDUWH� (TXDO�2SSRUWXQLWLHV�&RPPLVVLRQ ������
7KH�+RXVH�RI�/RUGV�JUDQWHG�GHFODUDWLRQV� WKDW� WKH�GLIIHULQJ� WKUHVKROG�SURYLVLRQV� IRU� IXOO�WLPH� DQG� SDUW�WLPH� ZRUNHUV
� HQWLWOHPHQW� WR� XQIDLU�GLVPLVVDO�DQG�UHGXQGDQF\�SD\PHQWV�ZHUH� LQFRPSDWLEOH�ZLWK�(&� ODZ���7KH�OHVV�IDYRXUDEOH�WUHDWPHQW�RI�SDUW�WLPH�ZRUNHUV��WKH�JUHDW�PDMRULW\�RI�ZKRP�ZHUH�ZRPHQ��FRQVWLWXWHG�LQGLUHFW�VH[�GLVFULPLQDWLRQ�IRU�ZKLFK�WKHUH� ZDV� QR� REMHFWLYH� MXVWLILFDWLRQ�� � 7KH� 8.� JRYHUQPHQW� ZDV�WKHUHIRUH� IRUFHG� WR�FKDQJH� WKH� ODZ�DQG�JUHDWO\� LPSURYH� WKH� ULJKWV�RI�SDUW�WLPH�ZRUNHUV�
)DFWRUWDPH��1R��� ������
6HH�/DZ�5HSRUW
0DFDUWK\V /WG�Y�6PLWK ������
/RUG� 'HQQLQJ� VWDWHG� WKDW�� ³7KXV� IDU� ,� KDYH� DVVXPHG� WKDW� RXU�3DUOLDPHQW�� ZKHQHYHU� LW� SDVVHV� OHJLVODWLRQ�� LQWHQGV� WR� IXOILO� LWV�REOLJDWLRQV� XQGHU� WKH� 7UHDW\�� � ,I� WKH� WLPH� VKRXOG� FRPH� ZKHQ� RXU�3DUOLDPHQW� GHOLEHUDWHO\� SDVVHV� DQ� $FW� � ZLWK� WKH� LQWHQWLRQ� RI�UHSXGLDWLQJ�WKH�7UHDW\�RU�DQ\�SURYLVLRQ�LQ�LW� � RU�LQWHQWLRQDOO\�RI�DFWLQJ�LQFRQVLVWHQWO\�ZLWK�LW�� DQG�VD\V�VR�LQ�H[SUHVV�WHUPV�± WKHQ�«�LW�ZRXOG�EH�WKH�GXW\�RI�RXU�FRXUWV�WR�IROORZ�WKH�VWDWXWH�RI�RXU�3DUOLDPHQW���,�GR�QRW�KRZHYHU�HQYLVDJH�DQ\�VXFK�VLWXDWLRQ�«�8QOHVV� WKHUH� LV�VXFK�DQ�LQWHQWLRQDO�DQG�H[SUHVV�UHSXGLDWLRQ�RI�WKH�7UHDW\��LW�LV�RXU�GXW\�WR�JLYH�SULRULW\�WR�WKH�7UHDW\��


