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%DUWRQ�Y�$UPVWURQJ >����@�$&����
$��WKH� IRUPHU�FKDLUPDQ�RI�D�FRPSDQ\�� WKUHDWHQHG�%��WKH�PDQDJLQJ�GLUHFWRU��ZLWK�GHDWK�LI�KH�GLG�QRW�DJUHH�WR�SXUFKDVH�$
V�VKDUHV�LQ�WKH�FRPSDQ\���7KHUH�ZDV� VRPH� HYLGHQFH� WKDW� %� WKRXJKW� WKH� SURSRVHG� DJUHHPHQW� ZDV� D�VDWLVIDFWRU\�EXVLQHVV�DUUDQJHPHQW�ERWK�IURP�KLV�RZQ�SRLQW�RI�YLHZ�DQG�WKDW�RI�WKH�FRPSDQ\���%�H[HFXWHG�D�GHHG�RQ�EHKDOI�RI�WKH�FRPSDQ\�FDUU\LQJ�RXW�WKH�DJUHHPHQW�� � +H� VRXJKW� D� GHFODUDWLRQ� WKDW� WKH� GHHG� ZDV� H[HFXWHG� XQGHU�GXUHVV�DQG�ZDV�YRLG�
7KH�3ULY\�&RXQFLO�KHOG�WKDW�LI�$
V�WKUHDWV�ZHUH�³D´�UHDVRQ�IRU�%
V�H[HFXWLQJ�WKH�GHHG�KH ZDV�HQWLWOHG�WR�UHOLHI�HYHQ�WKRXJK�KH�PLJKW�ZHOO�KDYH�HQWHUHG�LQWR�WKH�FRQWUDFW�LI�$�KDG�XWWHUHG�QR�WKUHDWV�WR�LQGXFH�KLP�WR�GR�VR���7KH�RQXV�ZDV�RQ�$� WR� SURYH� WKDW� WKH� WKUHDWV� KH� PDGH� FRQWULEXWHG� QRWKLQJ� WR� %
V� GHFLVLRQ� WR�VLJQ�

'85(66�72�*22'6
6NHDWH�Y�%HDOH ����������$G	(O����
$� WHQDQW�ZKR�ZDV� WKUHDWHQHG�ZLWK� WKH� OHY\LQJ� RI� GLVWUHVV�E\� KLV� ODQGORUG� LQ�UHVSHFW�RI�UHQW�RZHG��SURPLVHG�WR�SD\�SDUW�LPPHGLDWHO\�DQG�WKH�EDODQFH�ZLWKLQ�RQH� PRQWK�� � :KHQ� WKH� WHQDQW� IDLOHG� WR� SD\� WKH� EDODQFH�� DV� DJUHHG�� WKH�ODQGORUG� EURXJKW� DQ� DFWLRQ� IRU� WKH� EDODQFH�� � 7KH� WHQDQW� SOHDGHG� WKDW� WKH�GLVWUHVV� ZDV� ZURQJIXO� LQ� WKDW� D� VPDOOHU� VXP� RQO\� ZDV� RZHG�� � +H� KDG�FRQVHQWHG�WR WKH�DJUHHPHQW�EHFDXVH�WKH�ODQGORUG�WKUHDWHQHG�WR�VHOO�WKH�JRRGV�LPPHGLDWHO\� XQOHVV� WKH� DJUHHPHQW� ZDV� PDGH�� � 7KLV� SOHD� RI� GXUHVV� ZDV�UHMHFWHG�
0DVNHOO�Y�+RUQHU >����@���.%����
7ROO� PRQH\� ZDV� WDNHQ� IURP� WKH� SODLQWLII� XQGHU� D� WKUHDW� WR� FORVH� GRZQ� KLV�PDUNHW�VWDOO�DQG�WR�VHL]H�KLV�JRRGV�LI�KH�GLG�QRW�SD\���7KHVH�WROOV�ZHUH��LQ�IDFW��GHPDQGHG� IURP�KLP�ZLWK� QR� ULJKW� LQ� ODZ�� � 7KH�&RXUW� RI� $SSHDO� DOORZHG� WKH�SODLQWLII�WR�UHFRYHU�DOO�WKH�WROO�PRQH\�SDLG��HYHQ�WKRXJK�WKH�SD\PHQWV�KDG�EHHQ�PDGH�RYHU�D� FRQVLGHUDEOH SHULRG�RI� WLPH�� � /RUG�5HDGLQJ�&-� VWDWHG� WKDW� LI�D�SHUVRQ� SD\V�PRQH\�� ZKLFK� KH� LV� QRW� ERXQG� WR� SD\�� XQGHU� D� FRPSXOVLRQ� RI�XUJHQW�DQG�SUHVVLQJ�QHFHVVLW\�RU�RI�VHL]XUH��KH�FDQ�UHFRYHU�LW�DV�PRQH\�KDG�DQG�UHFHLYHG�XQGHU�WKH�ODZ�RI�UHVWLWXWLRQ�
,W�ZDV�KHOG�WKDW�WKHUH�ZDV�D�ZLGHU�UHVWLWXWLRQDU\�UXOH�WKDW�PRQH\�SDLG�WR�DYRLG�JRRGV�EHLQJ�VHL]HG�RU�WR�REWDLQ�WKHLU�UHOHDVH�FRXOG�EH�UHFRYHUHG���)XUWKHU�� LW�ZDV�KHOG�WKDW�LQ�WKH�SUHVHQW�FDVH�WKHUH�ZDV�D�FRPSXOVRU\�DJUHHPHQW�WR�HQWHU�LQWR��ZKHUHDV�LQ�6NHDWH WKH�DJUHHPHQW�ZDV�HQWHUHG�LQWR�YROXQWDULO\�
127(�� 7KH� GLVWLQFWLRQ� EHWZHHQ� WKH�6NHDWH� Y� %HDOH OLQH� RI� FDVHV� DQG� WKH�GHFLVLRQ�LQ�0DVNHOO�Y�+RUQHU LV�KDUG�WR�IROORZ��DQG�LW�KDV�EHHQ�SRLQWHG�RXW�WKDW�WKH� SHFXOLDU� UHVXOW� ZRXOG� IROORZ� WKDW� DOWKRXJK� DQ� DJUHHPHQW� WR� SD\� PRQH\�XQGHU� GXUHVV� RI� JRRGV� LV� HQIRUFHDEOH�� VXPV� SDLG� LQ� SXUVXDQFH� RI� VXFK� DQ�DJUHHPHQW�E\�WKH�FRHUFHG�FDQ�EH�UHFRYHUHG�LQ�DQ�DFWLRQ�IRU�PRQH\�KDG�DQG�UHFHLYHG�XQGHU�WKH�ODZ�RI�UHVWLWXWLRQ�
7KH�6LEHRQ�DQG�7KH�6LERWUH >����@���/OR\G
V�5HS����
.HUU�-�VWDWHG� ³LI�,�VKRXOG�EH�FRPSHOOHG�WR�VLJQ�D�OHDVH�RU�VRPH�RWKHU�FRQWUDFW�IRU�D�QRPLQDO�EXW� OHJDOO\�VXIILFLHQW�FRQVLGHUDWLRQ�XQGHU�DQ� LPPLQHQW� WKUHDW�RI�KDYLQJ�P\� KRXVH� EXUQW� GRZQ� RU� D� YDOXDEOH� SLFWXUH� VODVKHG� WKURXJK�ZLWKRXW�DQ\� WKUHDW� RI� SK\VLFDO� YLROHQFH� WR�DQ\RQH�� ,� GR�QRW� WKLQN� WKDW� WKH� ODZ�ZRXOG�
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XSKROG� WKH� DJUHHPHQW�«�7KH� WUXH�TXHVWLRQ� LV� XOWLPDWHO\�ZKHWKHU� RU� QRW� WKH�DJUHHPHQW� LQ� TXHVWLRQ� LV� WR� EH� UHJDUGHG� DV� KDYLQJ� EHHQ� FRQFOXGHG�YROXQWDULO\��
(&2120,&�'85(66

7KH�6LEHRQ�DQG�7KH�6LERWUH >����@��DERYH�
7KH� FKDUWHUHUV� RI� WZR� VKLSV� UHQHJRWLDWHG� WKH� UDWHV� RI� KLUH� DIWHU� D� WKUHDW� E\�WKHP�WKDW� WKH\�ZRXOG�JR�EDQNUXSW�DQG�FHDVH� WR� WUDGH� LI�SD\PHQWV�XQGHU� WKH�FRQWUDFW�RI�KLUH�ZHUH�QRW�ORZHUHG���6LQFH�WKH\�DOVR�UHSUHVHQWHG�WKDW�WKH\�KDG�QR�VXEVWDQWLDO�DVVHWV�� WKLV�ZRXOG�KDYH� OHIW� WKH�RZQHUV�ZLWK�QR�HIIHFWLYH� OHJDO�UHPHG\�� �7KH�RZQHUV�ZRXOG�KDYH�KDG� WR� OD\�XS� WKH�YHVVHOV�DQG�ZRXOG� WKHQ�KDYH� EHHQ� XQDEOH� WR� PHHW� PRUWJDJHV� DQG� FKDUJHV�� D� IDFW� NQRZQ� E\� WKH�FKDUWHUHUV���7KH�WKUHDWV�WKHPVHOYHV�ZHUH�IDOVH�LQ�WKDW�WKHUH�ZDVQR�TXHVWLRQ�RI�WKH�FKDUWHUHUV�EHLQJ�EDQNUXSWHG�E\�KLJK�UDWHV�RI�KLUH�
.HUU�-� UHMHFWHG� WKH�HDUOLHU�FRQILQHV�RI�GXUHVV�� �%XW��KH�VDLG�� LQ�D�FRQWUDFWXDO�VLWXDWLRQ�FRPPHUFLDO�SUHVVXUH�LV�QRW�HQRXJK�WR�SURYH�HFRQRPLF�GXUHVV���7KH�FRXUW� PXVW�� KH� VDLG�� EH� VDWLVILHG� WKDW� WKH� FRQVHQW� RI� WKH� RWKHU� SDUW\� ZDV�RYHUERUQH� E\� FRPSXOVLRQ� VR� DV� WR� GHSULYH� KLP� RI� KLV� IUHH� FRQVHQW� DQG�DJUHHPHQW���7KLV�ZRXOG�GHSHQG�RQ�WKH�IDFWV�LQ�HDFK�FDVH���+H�FRQVLGHUHG�WKDW�WZR�TXHVWLRQV�KDG�WR�EH�DVNHG�EHIRUH�WKH�WHVW�FRXOG�EH�VDWLVILHG�����GLG� WKH�YLFWLP� SURWHVW� DW� WKH� WLPH� RI� WKH� GHPDQG� DQG� ���� GLG� WKH� YLFWLP� UHJDUG� WKH�WUDQVDFWLRQ�DV�FORVHG�RU�GLG�KH�LQWHQG�WR�UHSXGLDWH�WKH�QHZ�DJUHHPHQW"��.HUU�-� FRQVLGHUHG� WKDW� WKH� RZQHUV� ZRXOG� KDYH� EHHQ� HQWLWOHG� WR� VHW� DVLGH� WKH�UHQHJRWLDWHG�UDWHV�RQ�WKH�JURXQG�RI�HFRQRPLF�GXUHVV��EXW�WKDW�RQ�WKH�SUHVHQW�IDFWV� WKHLU� ZLOO� DQG� FRQVHQW� KDG� QRW� EHHQ� µRYHUERUQH¶� E\�ZKDW� ZDV� RUGLQDU\�FRPPHUFLDO�SUHVVXUHV�
7KH�$WODQWLF�%DURQ >����@�4%����
7KH�EXLOGHUV�RI�D�VKLS�GHPDQGHG�D�����LQFUHDVH�RQ�WKH�FRQWUDFW�SULFH�IURP�WKH� RZQHUV� ODUJHO\� EHFDXVH� WKH� YDOXH� RI� WKH� 86� GROODU� IHOO� E\� ����� RU�WKUHDWHQHG� QRW� WR� FRPSOHWH� WKH� VKLS�� � 7KH� RZQHUV� SDLG� WKH� LQFUHDVHG� UDWH�GHPDQGHG� IURP�WKHP��DOWKRXJK� WKH\�SURWHVWHG�WKDW� WKHUH�ZDV�QR� OHJDO�EDVLV�RQ� ZKLFK� WKH� GHPDQG� FRXOG� EH� PDGH�� � 7KH� RZQHUV� ZHUH� FRPPHUFLDOO\�FRPSHOOHG�WR�SD\�VLQFH��DW�WKH�WLPH�RI�WKH�WKUHDW��WKH\�ZHUH�QHJRWLDWLQJ�D�YHU\�OXFUDWLYH�FRQWUDFW�IRU�WKH�FKDUWHU�RI�WKH�VKLS�EHLQJ�EXLOW�
0RFDWWD� -� GHFLGHG� WKDW� WKLV� FRQVWLWXWHG� HFRQRPLF� GXUHVV�� � 7KH� LOOHJLWLPDWH�SUHVVXUH� H[HUWHG� E\� WKH� EXLOGLQJ� FRPSDQ\� ZDV� WKHLU� WKUHDW� WR� EUHDN� WKH�FRQVWUXFWLRQ�FRQWUDFW���:KHUH�D�WKUHDW�WR�EUHDN�D�FRQWUDFW�KDG�OHG�WR�D�IXUWKHU�FRQWUDFW��WKDW�FRQWUDFW��HYHQ�WKRXJK�LW�ZDV�PDGH�IRU�JRRG�FRQVLGHUDWLRQ��ZDV�YRLGDEOH� E\� UHDVRQ� RI� HFRQRPLF� GXUHVV�� � +RZHYHU�� WKH� ULJKW� WR� KDYH� WKH�FRQWUDFW�VHW�DVLGH�FRXOG�EH� ORVW�E\�DIILUPDWLRQ�� �7KH�SODLQWLIIV�KDG�GHOD\HG� LQ�UHFODLPLQJ� WKH� H[WUD� ���� XQWLO� HLJKW� PRQWKV� ODWHU�� DIWHU� WKH� GHOLYHU\� RI� D�VHFRQG�VKLS���7KLV�GHOD\�GHDIHDWHG�WKH�SODLQWLII
V�FODLP�IRU�WKHUHVFLVVLRQ�RI�WKH�FRQWUDFW�WR�SD\�WKH�H[WUD�����
3DR�2Q�Y�/DX�<LX�/RQJ >����@�$&����
7KH� SODLQWLII� KDG� WKUHDWHQHG� QRW� WR� SURFHHG� ZLWK� D� FRQWUDFW� IRU� WKH� VDOH� RI�VKDUHV��XQOHVV� WKH�RWKHU�VLGH�DJUHHG� WR�D� UHQHJRWLDWLRQ�RI�FHUWDLQ�VXEVLGLDU\�DUUDQJHPHQWV� $Q[LRXV� WR� FRPSOHWH� WKH�PDLQ� DJUHHPHQW�� EXW� NQRZLQJ� WKDW�WKH\� FRXOG� FODLP� VSHFLILF� SHUIRUPDQFH� RI� LW�� WKH� GHIHQGDQW�� ZLVKLQJ� WR� DYRLG�OLWLJDWLRQ��DJUHHG���:KHQ�WKH�SODLQWLII�ODWHU�WULHG�WR�HQIRUFH�WKHVH�DUUDQJHPHQWV�WKH� GHIHQGDQW� FODLPHG� WKDW� WKH\� KDG� EHHQ� H[WUDFWHG� E\� GXUHVV�� DQG� ZHUH�WKHUHIRUH� YRLGDEOH�� � 7KH� 3ULY\� &RXQFLO� KHOG� WKDW� WKH� SODLQWLII� ZDV� HQWLWOHG� WR�VXFFHHG�� � 2Q� WKH� IDFWV�� WKH� GHIHQGDQW� FRQVLGHUHG� WKH� PDWWHU� WKRURXJKO\��FKRVH�WR�DYRLG�OLWLJDWLRQ�DQG�IRUPHG�WKH�RSLQLRQ�WKDW�WKHUH�ZDV�QR�ULVN�LQ�WKH�VXEVLGLDU\� DUUDQJHPHQWV�� � ,Q� VKRUW�� WKHUH� ZDV� FRPPHUFLDO� SUHVVXUH�� EXW� QR�FRHUFLRQ�
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/RUG�6FDUPDQ�DJUHHG�ZLWK�WKH�REVHUYDWLRQV�RI�.HUU�-�LQ�7KH�6LEHRQ�DQG�7KH�6LERWUH WKDW� LQ� D� FRQWUDFWXDO� VLWXDWLRQ�� FRPPHUFLDO� SUHVVXUH� LV� QRW� HQRXJK���7KHUH�PXVW�EH SUHVHQW�VRPH�IDFWRU�µZKLFK�FRXOG�EH�UHJDUGHG�DV�D�FRHUFLRQ�RI�KLV� ZLOO� VR� DV� WR� YLWLDWH� KLV� FRQVHQW¶�� � ,Q� GHWHUPLQLQJ� ZKHWKHU� WKHUH� ZDV� D�FRHUFLRQ�RI�ZLOO�VXFK�WKDW�WKHUH�ZDV�QR�WUXH�FRQVHQW�� LW� LV�PDWHULDO�WR�HQTXLUH��ZKHWKHU� WKH� SHUVRQ� DOOHJHG� WR� KDYH� EHHQ� FRHUFHG� GLG� RU� GLG� QRW� SURWHVW��ZKHWKHU��DW�WKH�WLPH�KH�ZDV�DOOHJHGO\�FRHUFHG�LQWR�PDNLQJ�WKH�FRQWUDFW��KH�GLG�RU�GLG�QRW�KDYH�DQ�DOWHUQDWLYH�FRXUVH�RSHQ�WR�KLP�VXFK�DV�DQ�DGHTXDWH�OHJDO�UHPHG\��ZKHWKHU� KH�ZDV� LQGHSHQGHQWO\� DGYLVHG�� DQG�ZKHWKHU� DIWHU� HQWHULQJ�WKH� FRQWUDFW� KH� WRRN� VWHSV� WR� DYRLG� LW�� � $OO� WKHVH� PDWWHUV� DUH� UHOHYDQW� LQ�GHWHUPLQLQJ�ZKHWKHU�KH�DFWHG�YROXQWDULO\�RU�QRW�
7KH�8QLYHUVH�6HQWLQHO >����@���$OO�(5���
$� WUDGH� XQLRQ� KDG� µEODFNHG¶� WKH� SODLQWLII
V� VKLS�� LH� WKUHDWHQHG� WR� LQGXFH� WKH�FUHZ�RI�D�VKLS� WR�EUHDN� WKHLU�FRQWUDFWV�RI�HPSOR\PHQW�DQG�VR� WR�SUHYHQW� WKH�VKLS�IURP�OHDYLQJ�SRUW��XQOHVV�WKH�RZQHU�SDLG�D�ODUJH�VXP�RI�PRQH\��SDUWO\�WR�WKH� XQLRQ�ZHOIDUH� IXQG�� � ,Q� YLHZ� RI� WKH� FDWDVWURSKLF� ILQDQFLDO� FRQVHTXHQFHV�ZKLFK� WKH� VKLSRZQHUV�ZRXOG� VXIIHU� LI� WKHVH� WKUHDWV�ZHUH� FDUULHG� RXW�� LW� ZDV�FRQFHGHG� WKDW� WKH\� FRQVWLWXWHG� HFRQRPLF� GXUHVV�� YLWLDWLQJ� WKH� VKLSRZQHUV
�FRQVHQW� WR� WKH� DJUHHPHQW�� � ,W� ZDV� KHOG� E\� WKH� +RXVH� RI� /RUGV� WKDW� WKHVH�SD\PHQWV�FRXOG�EH�UHFRYHUHG�
/RUG�'LSORFN� VWDWHG� WKDW� HFRQRPLF� GXUHVV� FRXOG� EH� UHOLHG� XSRQ� E\� D� YLFWLP�ZKHUH�KLV�DSSDUHQW�FRQVHQW�ZDV�LQGXFHG�E\�SUHVVXUH�H[HUFLVHG�RQ�KLP�E\�WKH�RWKHU�SDUW\�ZKLFK�WKH�ODZ�GRHV�QRW�UHJDUG�DV�OHJLWLPDWH��ZLWK�WKH�FRQVHTXHQFH�WKDW� WKH�FRQVHQW� LV� WUHDWHG� LQ� ODZ�DV� UHYRFDEOH�XQOHVV�H[SUHVVO\�RU� LPSOLHGO\�DSSUREDWHG�DIWHU�WKH�LOOHJLWLPDWH�SUHVVXUH�KDV�FHDVHG�WR�RSHUDWH�RQ�KLV�PLQG�
/RUG� 6FDUPDQ� GHDOW� ZLWK� WKH� WZR� HOHPHQWV� RI� HFRQRPLF� GXUHVV�� LH� FRQVHQW�LQGXFHG�E\�FRHUFLRQ�RI�WKH�ZLOO�RI�WKH�YLFWLP��DQG�WKH�IDFW�WKDW�WKH�SUHVVXUH�ZDV�LOOHJLWLPDWH�� � ,Q� KLV� GLVFXVVLRQ� RI� µFRPSXOVLRQ¶�� /RUG� 6FDUPDQ� PRGLILHG� WKH�DSSURDFK� SUHYLRXVO\� WDNHQ�� � +LV� /RUGVKLS� VWDWHG�� ³&RPSXOVLRQ� LV� YDULRXVO\�GHVFULEHG�LQ�WKH�DXWKRULWLHV�DV�FRHUFLRQ�RU�WKH�YLWLDWLRQ�RI�FRQVHQW���7KH�FODVVLF�FDVH� RI� GXUHVV� LV�� KRZHYHU�� QRW� WKH� ODFN� RI� ZLOO� WR� VXEPLW� EXW� WKH� YLFWLP
V�LQWHQWLRQDO� VXEPLVVLRQ� DULVLQJ� IURP� WKH� UHDOLVDWLRQ� WKDW� WKHUH� LV� QR� RWKHU�SUDFWLFDO� FKRLFH� RSHQ� WR� KLP�«� � 7KH� DEVHQFH� RI� FKRLFH� FDQ� EH� SURYHG� LQ�YDULRXV�ZD\V��HJ�E\�SURWHVW��E\� WKH�DEVHQFH�RI� LQGHSHQGHQW�DGYLFH��RU�E\�D�GHFODUDWLRQ�RI�LQWHQWLRQ�WR�JR�WR�ODZ�WR�UHFRYHU�WKH�PRQH\�SDLG�RU�WKH�SURSHUW\�WUDQVIHUUHG� «� %XW� QRQ� RI� WKHVH� HYLGHQWLDO� PDWWHUV� JRHV� WR� WKH� HVVHQFH� RI�GXUHVV�� � 7KH� YLFWLP
V� VLOHQFH� ZLOO� QRW� DVVLVW� WKH� EXOO\�� LI� WKH� ODFN� RI� DQ\�SUDFWLFDEOH�FKRLFH�EXW�WR�VXEPLW�LV�SURYHG����,Q�WKH�SUHVHQW�FDVH�WKHUH�ZDV�QR�SURWHVW�DW� WKH� WLPH��EXW�RQO\�D�GHWHUPLQDWLRQ� WR�GR�ZKDWHYHU�ZDV�QHHGHG�DV�UDSLGO\�DV�SRVVLEOH�WR�UHOHDVH�WKH�VKLS�
%	6�&RQWUDFWRUV�Y�9LFWRU�*UHHQ�3XEOLFDWLRQV >����@�,&5����
$�FRQWUDFWRU�ZKR�KDG XQGHUWDNHQ�WR�HUHFW�VWDQGV�IRU�DQ�H[KLELWLRQ�DW�2O\PSLD�WROG�KLV�FOLHQW��OHVV�WKDQ�D�ZHHN�EHIRUH�WKH�H[KLELWLRQ�ZDV�GXH�WR�RSHQ��WKDW�WKH�FRQWUDFW�ZRXOG�EH�FDQFHOOHG�XQOHVV�WKH�FOLHQW�SDLG�DQ�DGGLWLRQDO�VXP�WR�PHHW�FODLPV�ZKLFK�ZHUH�EHLQJ�PDGH�DJDLQVW� WKH�FRQWUDFWRU�E\�KLV�ZRUNIRUFH���7KH�FRQVHTXHQFH� RI� QRW� KDYLQJ� WKH� VWDQGV� HUHFWHG� LQ� WLPH� ZRXOG� KDYH� EHHQ�GLVDVWURXV�IRU�WKH�FOLHQW� LQ�WKDW� LW�ZRXOG�KDYH�JUDYHO\�GDPDJHG�KLV�UHSXWDWLRQ�DQG�PLJKW�KDYH�H[SRVHG�KLP�WR�KHDY\�FODLPV�IRU�GDPDJHV�IURP�H[KLELWRUV�WR�ZKRP�VSDFH�RQ�WKH�VWDQGV�KDG�EHHQ�OHW���,Q�WKHVH�FLUFXPVWDQFHV�LW�ZDV�KHOG�WKDW�WKH�SD\PHQW�KDG�EHHQ�PDGH�XQGHU�GXUHVV�DQG�WKDW�WKH�FOLHQW�ZDV�HQWLWOHG�WR�UHFRYHU�LW�EDFN�
$WODV�([SUHVV�Y�.DIFR >����@���$OO�(5����
.DIFR��D�VPDOO�FRPSDQ\�GHDOLQJ�LQ�EDVNHWZDUH��KDG�VHFXUHG�D�ODUJH�FRQWUDFW�IURP�:RROZRUWKV�DQG�KDG�REWDLQHG�D�ODUJH�TXDQWLW\�RI�JRRGV�WR�IXOILO�LW���7KH\�HQWHUHG� LQWR� D� FRQWUDFW� ZLWK� $WODV�� D� QDWLRQDO� URDG� FDUULHU�� WR� GLVWULEXWH� WKH�JRRGV� WR� :RROZRUWKV
� VKRSV�� � %HIRUH� HQWHULQJ� LQWR� WKH� FRQWUDFW� $WODV
V�
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PDQDJHU� LQVSHFWHG� WKH� FDUWRQV� XVHG� E\� .DIFR� DQG�� HVWLPDWLQJ� D� PLQLPXP�ORDG�RI�����FDUWRQV��TXRWHG�D�SULFH�������SHU�FDUWRQ��WRWDO����������,Q�IDFW��WKH�ILUVW� ORDG�FRQWDLQHG�RQO\�����FDUWRQV�ZKLFK�WKH�PDQDJHU�VDLG�ZDV�QRW�YLDEOH�XQOHVV�.DIFR DJUHHG�WR�SD\�D�PLQLPXP�RI������SHU�ORDG���,W�ZDV�HVVHQWLDO�WR�.DIFR
V�FRPPHUFLDO�VXUYLYDO� WKDW� WKH\�VKRXOG�EH�DEOH�WR�PHHW�GHOLYHU\�GDWHV���,W�ZRXOG�KDYH�EHHQ�GLIILFXOW��LI�QRW�LPSRVVLEOH��WR�ILQG�DOWHUQDWLYH�FDUULHUV�WR�GR�VR���.DIFR�DJUHHG�WR�WKH�QHZ�WHUPV�EXW�ODWHU�UHIXVHG�WR�SD\�DW�WKH�QHZ�UDWH�
,W�ZDV�KHOG�WKDW�.DIFR�ZHUH�QRW�ERXQG�E\�WKH�QHZ�WHUPV��HFRQLPF�GXUHVV�KDG�YLWLDWHG�WKH�QHZ�DJUHHPHQW�DQG��LQ�DQ\�FDVH��WKHUH�ZDV�QR�FRQVLGHUDWLRQ�IRU�LW���7XFNHU�-� IRXQG�WKDW� WKH�GHIHQGDQWV
�DSSDUHQW�FRQVHQW WR�WKH�DJUHHPHQW�ZDV�LQGXFHG� E\� SUHVVXUH� ZKLFK� ZDV� LOOHJLWLPDWH� DQG� KH� IRXQG� WKDW� LW� ZDV� QRW�DSSUREDWHG�
7KH�$OHY >����@���/OR\G
V�5HS����
7KH�SODLQWLIIV�FKDUWHUHG�D�YHVVHO� WR�KLUHUV�ZKR�ZHUH�FDUU\LQJ� WKH�GHIHQGDQWV�FDUJR�RI�VWHHO�� �7KH�KLUHUV�GHIDXOWHG�RQ�WKH�SD\PHQWV�DQG�WKH�SODLQWLIIV�ZHUH�REOLJHG� E\� WKH� WHUPV� RI� WKH� ELOOV� RI� ODGLQJ� WR� FDUU\� WKH� FDUJR�� � 7KLV� ZRXOG�LQYROYH� H[WUD� FRVWV�� � 7KH\� WKHUHIRUH� QHJRWLDWHG� ZLWK� WKH� GHIHQGDQWV� ZKR�DJUHHG�WR�SD\�H[WUD�FRVWV�DQG�QRW�WR�GHWDLQ�RU�DUUHVW�WKH�YHVVHO�ZKLOH�LQ�SRUW���7KLV� DJUHHPHQW� ZDV� VHFXUHG� WKURXJK� WKUHDWV�� LQFOXGLQJ� D� VWDWHPHQW� WKDW�XQOHVV� WKH� GHIHQGDQWV� SDLG� WKH� H[WUD� FRVWV� WKH\� ZRXOG� QRW� JHW� WKHLU� FDUJR���:KHQ� WKH� VKLS� ZDV� LQ� SRUW� DQG� KDG� FRPPHQFHG� XQORDGLQJ� WKH� GHIHQGDQWV�LJQRUHG� WKH� DJUHHPHQW� DQG DUUHVWHG� WKH� VKLS�� � 7KH\� SOHDGHG� GXUHVV� WR� DQ\�EUHDFK�RI�FRQWUDFW�DQG�FODLPHG�GDPDJHV�
,W�ZDV� KHOG� WKDW� WKH� DJUHHPHQW� FOHDUO\� IHOO�ZLWKLQ� WKH� SULQFLSOHV�RI� HFRQRPLF�GXUHVV�� �'XULQJ� WKHLU� QHJRWLDWLRQV� WKH� SODLQWLIIV� GLG�PDNH� DQ� LOOHJDO� WKUHDW� WR�ZLWKKROG�FDUJR�DQG�WKH\�ZHUH�IXOO\�DZDUH�WKDW��VLQFH�WKH\�ZHUH�OHJDOO\�REOLJHG�WR�FDUU\�WKH�FDUJR��HYHQ�LI�DW�D�ORVV�RI�SURILW�WR�WKHPVHOYHV��VXFK�D�WKUHDW�ZRXOG�EH�XQODZIXO���7KH�GHIHQGDQW
V�ULJKW�WR�UHO\�RQ�GXUHVV�ZDV�WKHUHIRUH�HVWDEOLVKHG�DQG�WKH�FRQWUDFW�ZDV�YRLGDEOH�RQ�WKH�JURXQG�RI�GXUHVV�
7KH�(YLD�/XFN >����@���$OO�(5����
:KLOVW� WKH� WKH� SODLQWLII
V� VKLS�ZDV� LQ� KDUERXU� LQ� 6ZHGHQ�� LW� ZDV� ERDUGHG� E\�DJHQWV�RI�WKH�,QWHUQDWLRQDO�7UDQVSRUW�:RUNHUV
�)HGHUDWLRQ��ZKR�LQIRUPHG�WKHP�WKDW� WKH�VKLS�ZRXOG�EH�EODFNHG�DQG ORDGLQJ�ZRXOG�QRW�EH�FRQWLQXHG�XQWLO� WKH�FRPSDQ\� HQWHUHG� LQWR� FHUWDLQ� DJUHHPHQWV�ZLWK� ,7:)�� LQFOXGLQJ� EDFN� SD\� WR�WKH�FUHZ��QHZ�FRQWUDFWV�RI�HPSOR\PHQW�DW�KLJKHU�ZDJHV�DQG�JXDUDQWHHV� IRU�IXWXUH�SD\PHQWV���$W�ILUVW�WKH�SODLQWLIIV�ZRXOG�QRW�DJUHH�DQG�WKH�VKLS�ZDV�LQ�IDFW�EODFNHG�� � <LHOGLQJ� WR� WKH� SUHVVXUH�� WKH� FRPSDQ\� DJUHHG� WR� VLJQ� WKH� YDULRXV�DJUHHPHQWV��ZKLFK�ZHUH�H[SUHVVO\� GHFODUHG� WR�EH�JRYHUQHG�E\�(QJOLVK� ODZ���7KH�SODLQWLIIV� WKHQ� VRXJKW� WR�DYRLG� WKH�DJUHHPHQW�RQ� WKH�JURXQGV�RI�GXUHVV�DQG�FODLPHG�UHVWLWXWLRQ�RI�DOO�VXPV�SDLG�
7KH�+RXVH�RI�/RUGV�LQ�GLVFXVVLQJ�ZKDW�FRQVWLWXWHG�HFRQRPLF�GXUHVV��VDLG�WKH�IDFW� WKDW� ,7:)
V� FRQGXFW� ZDV� TXLWH� OHJDO� LQ� 6ZHGHQ� ZDV� LUUHOHYDQW�� � ,Q�VWLSXODWLQJ� WKDW� WKH� DJUHHPHQWV� ZHUH� WR� EH� JRYHUQHG� E\� (QJOLVK� ODZ�� WKH�GHIHQGDQWV�KDG� WR�DFFHSW�(QJOLVK� ODZ�DV� WKH�SURSHU� ODZ�RI� FRQGXFW�� �8QGHU�(QJOLVK� ODZ� D� FRQWUDFW� REWDLQHG� E\� GXUHVV� ZDV� YRLGDEOH�� DQG� LPSURSHU�HFRQRPLF�SUHVVXUH� �EODFNLQJ� WKH� VKLS�� FRQVWLWXWHG�RQH� IRUP�RI� GXUHVV�� � 7KH�RZQHUV�ZHUH�WKXV�HQWLWOHG�WR�DYRLG�WKH�DJUHHPHQWVWKH\�HQWHUHG�LQWR�EHFDXVH�RI�SUHVVXUH�IURP�,7:)�
&71�&DVK�	�&DUU\�Y�*DOODJKHU >����@���$OO�(5����
7KH� SODLQWLIIV� SXUFKDVHG� FLJDUHWWHV� IURP� WKH� GHIHQGDQWV�� � 2QH� FRQVLJQPHQW�ZDV� GHOLYHUHG� E\� WKH� GHIHQGDQWV� WR� WKH� ZURQJ� ZDUHKRXVH� �DOWKRXJK� LW� GLG�EHORQJ�WR�WKH�SODLQWLIIV����7KH�SDUWLHV�DJUHHG�WKDW�WKH�GHIHQGDQWV�ZRXOG�FROOHFW�WKH� FRQVLJQPHQW� DQG� WUDQVSRUW� LW� WR� WKH� SURSHU� ZDUHKRXVH�� EXW� EHIRUH� WKLV�FRXOG� EH� GRQH� WKH� HQWLUH� FRQVLJQPHQW� ZDV� VWROHQ�� � (DFK� SXUFKDVH� RI�FLJDUHWWHV�ZDV�D�VHSDUDWH�VDOH�DQG�D VHSDUDWH�FRQWUDFW�PDGH�E\�FUHGLW���&UHGLW�



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

IDFLOLWLHV� KDG� EHHQ� DUUDQJHG� ZLWK� WKH� GHIHQGDQWV� DQG� WKH\� UHVHUYHG� DQ�DEVROXWH� ULJKW� WR�ZLWKGUDZ�FUHGLW�DW�DQ\� WLPH�DQG� IRU�DQ\� UHDVRQ�� �:KHQ� WKH�FRQVLJQPHQW�ZDV�VWROHQ�WKH�SODLQWLIIV�LQLWLDOO\�UHIXVHG�WR�SD\��EXW�ZHUH�FRHUFHG�LQWR�GRLQJ�VR�E\�WKH�GHIHQGDQWV
� WKUHDW� WR�ZLWKGUDZ�DOO�FUHGLW� IDFLOLWLHV���/DWHU��WKH�SODLQWLIIV�UHFODLPHG�WKH�SD\PHQW�DUJXLQJ�WKDW�WKH\�KDG�SDLG�XQGHU�GXUHVV�
7KH� &RXUW� RI� $SSHDO�� ZKLOH� UHFRJQLVLQJ� WKDW� WKH� GHIHQGDQWV
� PHWKRG� RI�REWDLQLQJ� SD\PHQW� ZDV� TXHVWLRQDEOH�� GHFODUHG� LWVHOI� XQZLOOLQJ�� IRU� SROLF\�UHDVRQV�� WR� LQWURGXFH�D�FRQFHSW�RI� µODZIXO�DFW�GXUHVV¶�� �/HJDOO\��DOWKRXJK� WKH�GHIHQGDQWV
�FRQGXFW�ZDV�µXQDWWUDFWLYH¶�LW�GLG�QRW�DPRXQW�WR�GXUHVV�

5(0(',(6
0RUJDQ�Y�)U\ >����@���4%�����
/RUG�'HQQLQJ�05�GHILQHG�WKH�WRUW�RI�LQWLPLGDWLRQ�DV�IROORZV�
³7KH�HVVHQWLDO�LQJUHGLHQWV�DUH�WKHVH��WKHUH�PXVW�EH�D�WKUHDW�E\�RQH�SHUVRQ�WR�XVH�XQODZIXO�PHDQV��VXFK�DV�YLROHQFH�RU�D�WRUW�RU�D�EUHDFK�RI�FRQWUDFW��VR�DV�WR� FRPSHO� DQRWKHU� WR� REH\� KLV� ZLVKHV� DQG� WKH� SHUVRQ� VR� WKUHDWHQHG� PXVW�FRPSO\� ZLWK� WKH� GHPDQG� UDWKHU� WKDQ� ULVN� WKH� WKUHDW� EHLQJ� FDUULHG� LQWR�H[HFXWLRQ�� � ,Q� VXFK� FLUFXPVWDQFHV� WKH� SHUVRQ� GDPQLILHG� E\� WKH� FRPSOLDQFH�FDQ�VXH�IRU�LQWLPLGDWLRQ�´
'	&�%XLOGHUV�Y�5HHV >����@���4%����
,Q� WKLV�FDVH��ZKLFK�KDV�EHHQ�SUHYLRXVO\�FRQVLGHUHG� LQ� UHODWLRQ� WR�SURPLVVRU\�HVWRSSHO���/RUG�'HQQLQJ�HTXDWHG�WKH�XQGXH�SUHVVXUH�EURXJKW� WR�EHDU�RQ�WKH�SODLQWLIIV� ZLWK� WKH� WRUW� RI� LQWLPLGDWLRQ�� � +LV� /RUGVKLS� UHIXVHG� WR� H[HUFLVH�HVWRSSHO�EHFDXVH�RI�WKH�ZLIH
V�LQHTXLWDEOH�DFWLRQV�VLQFH�VKH�NQHZ�WKH�EXLOGHUV�QHHGHG�WKH�PRQH\�
8QLYHUVH�7DQNVKLSV�Y�,7:) >����@���$OO�(5���
/RUG� 6FDUPDQ� VDLG� WKDW� �� µGXUHVV�� LI� SURYHG�� QRW� RQO\� UHQGHUV� YRLGDEOH� D�WUDQVDFWLRQ� LQWR� ZKLFK� D� SHUVRQ� KDV� HQWHUHG� XQGHU� LWV� FRPSXOVLRQ� EXW� LV�DFWLRQDEOH�DV�D�WRUW��LI�LW�FDXVHV�GDPDJH�RU�ORVV¶�


