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5�Y�%URZQ�DQG�2WKHUV >����@���$OO�(5����
7KH�DFFXVHG�EHORQJHG� WR� D�JURXS�RI� VDGR�PDVRFKLVWLF�KRPRVH[XDOV�ZKR� ZLOOLQJO\� SDUWLFLSDWHG� LQ� DFWV� RI� YLROHQFH� DJDLQVW� HDFK� RWKHU��LQFOXGLQJ� JHQLWDO� WRUWXUH�� IRU� WKH� VH[XDO� SOHDVXUH� HQJHQGHUHG� LQ� WKH�JLYLQJ� DQG� UHFHLYLQJ� RI� SDLQ�� � 7KH� SDVVLYH� SDUWQHU� LQ� HDFK� FDVH�FRQVHQWHG� WR� ZKDW� ZDV� GRQH� DQG� WKH� ERGLO\� KDUP� VXIIHUHG�ZDV� QRW�SHUPDQHQW�� � 7KH� DFWLYLWLHV� WRRN� SODFH� LQ� SULYDWH�� � 7KH\� ZHUH� YLGHR�UHFRUGHG�DQG�WKH�WDSHV�GLVWULEXWHG�RQO\�DPRQJ�WKH�JURXS���7KH�SROLFH�GLVFRYHUHG� WKH�DFWLYLWLHV�E\�FKDQFH�� �7KH�DFFXVHG�ZHUH�FRQYLFWHG�RI�DVVDXOW� RFFDVLRQLQJ� DFWXDO� ERGLO\� KDUP� DQG� XQODZIXO� ZRXQGLQJ��FRQWUDU\�WR�VV���DQG����RI�WKH�2IIHQFHV�$JDLQVW�WKH�3HUVRQ�$FW������UHVSHFWLYHO\�� 7KHLU� FRQYLFWLRQV�ZHUH�XSKHOG�E\� WKH�&RXUW�RI�$SSHDO���7KH� DFFXVHG� DSSHDOHG� WR� WKH� +RXVH� RI� /RUGV�� FRQWHQGLQJ� WKDW� D�SHUVRQ�FRXOG�QRW�EH�JXLOW\�RI�RIIHQFHV�XQGHU�VV���DQG����RI�WKH������$FW�LQ�UHVSHFW�RI�DFWV�FDUULHG�RXW�LQ�SULYDWH�ZLWK�WKH�YLFWLP
V�FRQVHQW�
%\�D�PDMRULW\��������WKH�+RXVH�RI�/RUGV�GLVPLVVHG�WKH�DSSHDOV���,W�KHOG�WKDW��VLQFH�DFWXDO�ERGLO\�KDUP�ZDV�LQWHQGHG�DQG�FDXVHG��FRQVHQW�ZDV�LUUHOHYDQW�XQOHVV�LW�FRXOG�ILQG�WKDW�LW�ZDV�LQ�WKH�SXEOLF�LQWHUHVW�WR�SHUPLW�VXFK�DFWLYLWLHV�E\�UHFRJQLVLQJ�DV�YDOLG�D�FRQVHQW�WR�LQWHQWLRQDO�FDXVLQJ�RI�DFWXDO�ERGLO\�KDUP�LQ�WKH�FRXUVH�RI�VDGR�PDVRFKLVWLF�SUDFWLFHV��DQG�WKHUH�ZHUH�VHYHUDO�JRRG�UHDVRQV�ZK\�LW�VKRXOG�QRW�GR�VR���)LUVW��LW�ZDV�RQO\� OXFN� WKDW� WKH� SDUWLFLSDQWV� KDG� QRW� VXIIHUHG� DQ\� VHULRXV� KDUP�RU�LQIHFWLRQV�� �6HFRQG�� WKHUH�ZDV�D� ULVN�RI� VSUHDGLQJ�GLVHDVHV�VXFK�DV�$,'6���7KLUG��WKHUH�ZDV�WKH�GDQJHU�WKDW�\RXQJ�SHRSOH�FRXOG�EH�GUDZQ�LQWR�WKH�XQQDWXUDO�SUDFWLFHV�
7KLV�GHFLVLRQ�ZDV�XSKHOG�E\�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�LQ������
5�Y�:LOVRQ �������7LPHV�/DZ�5HSRUW�0DUFK�������
7KH� GHIHQGDQW� KDG� EHHQ� FKDUJHG� ZLWK� DVVDXOW� RFFDVLRQLQJ� D�E�K��FRQWUDU\� WR� V��� RI� WKH� 2�$�3�$�� ������ 7KH� DFWLYLW\� LQYROYHG� WKH�GHIHQGDQW�EXUQLQJ�KLV� LQLWLDOV�RQWR�KLV�ZLIH
V�EXWWRFNV�ZLWK�D�KRW�NQLIH�EHFDXVH�VKH�KDG�ZDQWHG�KLV�QDPH�RQ�KHU�ERG\���7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�FRQVHQVXDO�DFWLYLW\�EHWZHHQ�KXVEDQG�DQG�ZLIH�LQ�WKH�SULYDF\�RI� WKH� PDWULPRQLDO� KRPH� ZDV� QRW� D� SURSHU� PDWWHU� IRU� FULPLQDO�LQYHVWLJDWLRQ� RU� FULPLQDO� SURVHFXWLRQ�� � 7KH� FRXUW� EHOLHYHG� WKDW� WKH�GHIHQGDQW�KDG�EHHQ HQJDJHG�LQ�DQ�DFWLYLW\�ZKLFK�LQ�SULQFLSOH�ZDV�QR�PRUH�GDQJHURXV� WKDQ�SURIHVVLRQDO� WDWWRRLQJ�� �7KXV�� WKH�FRXUW�ZDV�RI�WKH� RSLQLRQ� WKDW� LW� ZDV� QRW� LQ� WKH� SXEOLF� LQWHUHVW� WKDW� KLV� DFWLYLWLHV�VKRXOG�DPRXQW�WR�FULPLQDO�EHKDYLRXU�
$WWRUQH\�*HQHUDO
V�5HIHUHQFH �1R���RI������ >����@���$OO�(5������
7KH�DFFXVHG�DQG�D�\RXWK�PHW�LQ�D�SXEOLF�VWUHHW�DQG�DUJXHG�WRJHWKHU���7KH\�GHFLGHG� WR�VHWWOH� WKH�DUJXPHQW� WKHUH�DQG� WKHQ�E\�D� ILJKW��7KH\�H[FKDQJHG�EORZV�ZLWK� WKHLU� ILVWV�DQG� WKH� \RXWK�VXVWDLQHG�D�EOHHGLQJ�QRVH�DQG�EUXLVHV�WR�KLV�IDFH�FDXVHG�E\�EORZV�IURP�WKH�DFFXVHG�
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7KH�WULDO�MXGJH�GLUHFWHG�WKH�MXU\�WKDW�WKH�DFFXVHG�ZRXOG��RU�PLJKW��QRW�EH�JXLOW\�RI�DVVDXOW�LI�WKH�YLFWLP�DJUHHG�WR�ILJKW��DQG�WKH�DFFXVHG�RQO\�XVHG�UHDVRQDEOH�IRUFH�� �7KH�UHVSRQGHQW�ZDV�DFTXLWWHG��7KH�&RXUW�RI�$SSHDO� KHOG� WKDW� D� ILJKW� EHWZHHQ� WZR� SHUVRQV� ZRXOG� EH� XQODZIXO��ZKHWKHU�LQ�SXEOLF�RU�SULYDWH��LI�LW�LQYROYHG�WKH�LQIOLFWLRQ�RI�DW�OHDVW�DFWXDO�ERGLO\� KDUP�� RU� LI� DFWXDO� ERGLO\� KDUP� RU� ZRUVH� ZDV� LQWHQGHG�� � 7KLV�ZRXOG� PDNH� PRVW� ILJKWV� EHWZHHQ� SHRSOH� ZLVKLQJ� WR� µVHWWOH� WKHLU�GLIIHUHQFHV¶�LQ�WKLV�PDQQHU�XQODZIXO���/RUG�/DQH�&-�VWDWHG�
³7KH�DQVZHU� WR� WKLV�TXHVWLRQ�� LQ� RXU� MXGJPHQW�� LV� WKDW� LW� LV�QRW� LQ� WKH�SXEOLF� LQWHUHVW� WKDW�SHRSOH�VKRXOG� WU\� WR�FDXVH�RU�VKRXOG�FDXVH�HDFK�RWKHU� DFWXDO� ERGLO\� KDUP� IRU� QR� JRRG� UHDVRQ�� � 0LQRU� VWUXJJOHV� DUH�DQRWKHU�PDWWHU�� �6R�� LQ�RXU� MXGJPHQW�� LW� LV� LPPDWHULDO�ZKHWKHU�WKH�DFW�RFFXUV� LQ�SULYDWH�RU� LQ�SXEOLF�� LW� LV�DQ�DVVDXOW� LI�DFWXDO�ERGLO\�KDUP� LV�LQWHQGHG�DQG�RU�FDXVHG���7KLV�PHDQV�WKDW�PRVW�ILJKWV�ZLOO�EH�XQODZIXO�UHJDUGOHVV�RI�FRQVHQW�
1RWKLQJ� ZKLFK� ZH� KDYH� VDLG� LV� LQWHQGHG� WR� FDVW� GRXEW� XSRQ� WKH�DFFHSWHG� OHJDOLW\� RI� SURSHUO\� FRQGXFWHG� JDPHV� DQG� VSRUWV�� ODZIXO�FKDVWLVHPHQW� RU� FRUUHFWLRQ�� UHDVRQDEOH� VXUJLFDO� LQWHUIHUHQFH��GDQJHURXV� H[KLELWLRQV�� HWF�� � 7KHVH� DSSDUHQW� H[FHSWLRQV� FDQ� EH�MXVWLILHG� DV� LQYROYLQJ� WKH� H[HUFLVH� RI� D� OHJDO� ULJKW�� LQ� WKH� FDVH� RI�FKDVWLVHPHQW�RU�FRUUHFWLRQ��RU�DV�QHHGHG�LQ�WKH�SXEOLF�LQWHUHVW�� LQ�WKH�RWKHU�FDVHV�´

&216(17�72�5,6.�2)�81,17(17,21$/�$�%�+�
5�Y�%LOOLQJKXUVW >����@�&ULP�/5�����
'XULQJ� D� UXJE\� PDWFK� DQG� LQ� DQ� RII�WKH�EDOO� LQFLGHQW� %� SXQFKHG� DQ�RSSRVLQJ�SOD\HU�� LQ� WKH� IDFH� IUDFWXULQJ� WKH� MDZ�� �%�ZDV�FKDUJHG�ZLWK�LQIOLFWLQJ�JULHYRXV�ERGLO\�KDUP�FRQWUDU\�WR�V���RI�WKH�2IIHQFHV�$JDLQVW�WKH� 3HUVRQ� $FW� ������ � 7KH� RQO\� LVVXH� LQ� WKH� FDVH� ZDV� FRQVHQW���(YLGHQFH�ZDV�JLYHQ�E\�WKH�YLFWLP�WKDW�RQ�SUHYLRXV�RFFDVLRQV�KH�KDG�EHHQ�SXQFKHG�DQG�KDG�KLPVHOI�SXQFKHG�RSSRQHQWV�RQ�WKH�UXJE\�ILHOG��DQG�E\�D�GHIHQFH�ZLWQHVV��D�IRUPHU�,QWHUQDWLRQDO�UXJE\�SOD\HU��WKDW�LQ�WKH� PRGHUQ� JDPH� RI� UXJE\� SXQFKLQJ� LV� WKH� UXOH� UDWKHU� WKDQ� WKH�H[FHSWLRQ�
x ,W� ZDV� DUJXHG� E\� WKH� GHIHQFH� WKDW� LQ� WKH� PRGHUQ� JDPH� RI�UXJE\� SOD\HUV� FRQVHQWHG� WR� WKH� ULVN� RI� VRPH� LQMXU\� DQG� WKDW�WKH�SURVHFXWLRQ�ZRXOG�KDYH�WR�SURYH�WKDW�WKH�EORZ�VWUXFN�E\�%�ZDV� RQH� ZKLFK� ZDV� RXWVLGH� WKH� QRUPDO� H[SHFWDWLRQ� RI� D�SOD\HU�VR�WKDW�KH�FRXOG�QRW�EH�VDLG�WR�KDYH�FRQVHQWHG�WR�LW�E\�SDUWLFLSDWLQJ�LQ�WKH�JDPH���x 7KH�SURVHFXWLRQ� DUJXHG� WKDW� SXEOLF� SROLF\� LPSRVHV� OLPLWV� RQ�YLROHQFH� WR� ZKLFK� D� UXJE\� SOD\HU� FDQ� FRQVHQW� DQG� WKDW�ZKHUHDV�KH�LV�GHHPHG�WR�FRQVHQW�WR�YLJRURXV�DQG�HYHQ�RYHU�YLJRURXV� SK\VLFDO� FRQWDFW� RQ� WKH� EDOO�� KH� LV� QRW� GHHPHG� WR�FRQVHQW�WR�DQ\�GHOLEHUDWH�SK\VLFDO�FRQWDFW�RII�WKH�EDOO�
7KH�MXGJH�GLUHFWHG�WKH�MXU\�WKDW�UXJE\�ZDV�D�JDPH�RI�SK\VLFDO�FRQWDFW�QHFHVVDULO\�LQYROYLQJ�WKH�XVH�RI�IRUFH�DQG�WKDW�SOD\HUV�DUH�GHHPHG�WR�FRQVHQW� WR� IRUFH� ³RI� D� NLQG� ZKLFK� FRXOG� UHDVRQDEO\� EH� H[SHFWHG� WR�KDSSHQ�GXULQJ�D�JDPH����+H�ZHQW�RQ�WR�GLUHFW�WKHP�WKDW�D�UXJE\�SOD\HU�KDV�QR�XQOLPLWHG� OLFHQFH� WR�XVH� IRUFH�DQG� WKDW� ³WKHUH�PXVW�REYLRXVO\�EH�FDVHV�ZKLFK�FURVV�WKH�OLQH�RI� WKDW�WR�ZKLFK�D�SOD\HU� LV�GHHPHG�WR�FRQVHQW��� �$�GLVWLQFWLRQ�ZKLFK� WKH� MXU\�PLJKW� UHJDUG� DV�GHFLVLYH�ZDV�WKDW�EHWZHHQ�IRUFH�XVHG�LQ�WKH�FRXUVH�RI�SOD\�DQG�IRUFH�XVHG�RXWVLGH�
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WKH�FRXUVH�RI�SOD\�� �7KH� MXGJH� WROG� WKH� MXU\� WKDW�E\� WKHLU�YHUGLFW� WKH\�FRXOG�VHW�D�VWDQGDUG�IRU�WKH�IXWXUH�� �7KH�MXU\��E\�D�PDMRULW\�YHUGLFW�RI����WR����FRQYLFWHG�%�
5�Y�-RQHV��7HUHQFH� ����������&U�$SS�5�����
7KH� GHIHQGDQWV�ZHUH� FRQYLFWHG� RI� LQIOLFWLQJ� JULHYRXV� ERGLO\� KDUP�RQ�WZR�VFKRROER\V��ZKR�KDG�EHHQ�WRVVHG�KLJK�LQ�WKH�DLU�DQG�WKHQ�DOORZHG�WR�IDOO�WR�WKH�JURXQG�E\�WKH�GHIHQGDQWV���7KH�GHIHQGDQWV
�HYLGHQFH�ZDV�WKDW�WKH\�UHJDUGHG�WKLV�DFWLYLW\�DV�D� MRNH���7KHUH�ZDV�VRPH�HYLGHQFH�VKRZLQJ� WKDW� WKH� YLFWLPV�� OLNHZLVH�� VR� UHJDUGHG� WKLV�� � 7KH� MXGJH�GHFOLQHG�WR�GLUHFW�WKH�MXU\�WKDW�LI WKH\�WKRXJKW�WKDW�WKH�GHIHQGDQWV�KDG�RQO\�EHHQ� LQGXOJLQJ� LQ� URXJK�DQG�XQGLVFLSOLQHG�SOD\��QRW� LQWHQGLQJ� WR�FDXVH�KDUP��DQG�JHQXLQHO\�EHOLHYLQJ�WKDW�WKH�YLFWLPV�FRQVHQWHG��WKH\�VKRXOG� DFTXLW�� � 2Q� DSSHDO�� WKHLU� DSSHDOV� ZHUH� DOORZHG� RQ� WKH� EDVLV�WKDW�FRQVHQW WR�URXJK�DQG�XQGLVFLSOLQHG�KRUVHSOD\� LV�D�GHIHQFH��DQG��HYHQ�LI�WKHUH�LV�QR�FRQVHQW��JHQXLQH�EHOLHI��ZKHWKHU�UHDVRQDEO\�KHOG�RU�QRW��WKDW�LW�ZDV�SUHVHQW��ZRXOG�EH�D�GHIHQFH�
5�Y�$LWNHQ�DQG�2WKHUV >����@���:/5������
7KH�WKUHH�GHIHQGDQWV�DQG�D PDQ�QDPHG�*LEVRQ�ZHUH�DOO�5$)�RIILFHUV�DWWHQGLQJ� D� SDUW\� WR� FHOHEUDWH� WKH� FRPSOHWLRQ� RI� WKHLU� IRUPDO� IO\LQJ�WUDLQLQJ���'XULQJ�WKH�FRXUVH�RI�WKH�HYHQLQJ�WKH�GHIHQGDQWV�KDG��LQ�MHVW��WULHG� WR� LJQLWH� WKH� ILUH� UHVLVWDQW� VXLWV� RI� WZR� IHOORZ� RIILFHUV�� �:KHQ�*�LQGLFDWHG� WKDW�KH�ZDV� OHDYLQJ� WKH�SDUW\� WR�JR� WR�EHG�� WKH�GHIHQGDQWV�PDQKDQGOHG� KLP� DQG� VHW� ILUH� WR� KLV� ILUH� UHVLVWDQW� VXLW�� � 'HVSLWH� WKH�UDSLG�HIIRUWV�RI�WKH�GHIHQGDQWV�WR�GRXVH�WKH�IODPHV��*�VXIIHUHG�VHULRXV�EXUQV���$OWKRXJK�LW�ZDV�DFFHSWHG�WKDW�WKH�GHIHQGDQWV�KDG�QRW�LQWHQGHG�WR� FDXVH� LQMXU\� WR� *�� WKH� GHIHQGDQWV� ZHUH� FRXUW� PDUWLDOOHG�� DQG�FRQYLFWHG�RI�LQIOLFWLQJ�*%+�FRQWUDU\�WR�V���RI�WKH�2IIHQFHV�$JDLQVW�WKH�3HUVRQ�$FW������
$Q�DSSHDO�DJDLQVW�FRQYLFWLRQ�ZDV�DOORZHG��7KH�&RXUWV�0DUWLDO�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH MXGJH�DGYRFDWH�VKRXOG�KDYH�GLUHFWHG�WKH�FRXUW�WR�FRQVLGHU� ZKHWKHU�*� JDYH� KLV� FRQVHQW� DV� D� ZLOOLQJ� SDUWLFLSDQW� WR� WKH�DFWLYLWLHV� LQ� TXHVWLRQ�� RU� ZKHWKHU� WKH� DSSHOODQWV� PD\� KDYH� EHOLHYHG�WKLV��ZKHWKHU�UHDVRQDEO\�RU�QRW�


