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,Q�VRPH�PDWWHUV�WKH�MXULVGLFWLRQ�RI�WKH�+LJK�&RXUW�LV�H[FOXVLYH���+RZHYHU��LQ�RWKHUV� WKH� MXULVGLFWLRQ�RI� WKH�+LJK�&RXUW� DQG� FRXQW\� FRXUW� LV� FRQFXUUHQW�� LQ�WKH� VHQVH� WKDW� DQ� DFWLRQ� PD\� EH� FRPPHQFHG� LQ� HLWKHU�� � +LVWRULFDOO\�� WKH�MXULVGLFWLRQ� RI� WKH� FRXQW\� FRXUW� LQ�PDWWHUV� LQ� UHVSHFW� RI�ZKLFK� WKH�4XHHQ¶V�%HQFK� 'LYLVLRQ� KDG� MXULVGLFWLRQ� ZDV� OLPLWHG� E\� WKH� ILQDQFLDO� YDOXH� RI� WKH�FODLP���3ULRU�WR������
x ,Q� FRQWUDFW� RU� WRUW� DFWLRQV�� WKH� YDOXH� RI� WKH� FODLP� KDG� WR� EH� QR�JUHDWHU�WKDQ��������x ,Q�HTXLW\�DQG�SURSHUW\�PDWWHUV�WKH�ILJXUH�ZDV���������x ,I� WKH�DPRXQW�RI� WKH�FODLP�H[FHHGHG� WKH� MXULVGLFWLRQ�RI� WKH�FRXQW\�FRXUW� WKHQ� WKH� PDWWHU� KDG� WR� EH� GHDOW� ZLWK� E\� WKH� +LJK� &RXUW�� VXEMHFW� WR�VWDWXWRU\�SRZHUV�RI�WUDQVIHU�EHWZHHQ�WKH�WZR�FRXUWV�
,W� ZDV� KDUGO\� VXUSULVLQJ�� WKHUHIRUH�� WKDW� WKH� 5HYLHZ� %RG\� RQ� &LYLO� -XVWLFH�������� IRXQG� WKDW� PXFK� RI� WKH� ZRUN� WULHG� DW� +LJK� &RXUW� OHYHO� ZDV� QRW� RI�VXIILFLHQW� LPSRUWDQFH�� FRPSOH[LW\� DQG� VXEVWDQFH� WR� MXVWLI\� WKH� WLPH� DQG�H[SHQVH� LQYROYHG� LQ� +LJK� &RXUW� SURFHHGLQJV�� � 7KH� 5HYLHZ� UHFRPPHQGHG�FKDQJHV�WR�WKH�MXULVGLFWLRQ�RI�WKH�FRXQW\�FRXUW��DQG�LPSURYHG�PHFKDQLVPV�IRU�WUDQVIHU�EHWZHHQ�WKH�WZR�MXULVGLFWLRQV�
$V�D�UHVXOW�RI�WKH�5HSRUW�RI�WKH�5HYLHZ�%RG\�RQ�&LYLO�-XVWLFH��WKH�&RXUWV�DQG�/HJDO�6HUYLFHV�$FW�������&/6$�������DOWHUHG�WKH�ZKROH�EDVLV�RI�GLVWULEXWLRQ�RI�ZRUN�EHWZHHQ�+LJK�&RXUW�DQG�FRXQW\�FRXUW���6HFWLRQ���RI�WKH�&/6$������HPSRZHUHG� WKH� /RUG� &KDQFHOORU� WR� PDNH� SURYLVLRQ� IRU� WKH� DOORFDWLRQ� RI�EXVLQHVV�EHWZHHQ�WKH�WZR�FRXUWV���,Q������WKH�/RUG�&KDQFHOORU�PDGH�WKH�+LJK�&RXUW� DQG� &RXQW\� &RXUW� -XULVGLFWLRQ� 2UGHU� �6,� ����������� ZKLFK� DGMXVWHG�IXQGDPHQWDOO\�WKH�GLVWULEXWLRQ�RI�ZRUN�EHWZHHQ�WKH�WZR�FRXUWV�
%\�YLUWXH�RI�WKLV�RUGHU��WKHUH�ZDV�QR�ORQJHU�DQ\�OLPLW�WR�WKH�MXULVGLFWLRQ�RI�WKH�FRXQW\�FRXUW�LQ�FRQWUDFW�RU�WRUW���7KH�JHQHUDO�SULQFLSOH�ZDV�WKDW�D�SODLQWLII�ZDV�IUHH�WR�FKRRVH�ZKLFKHYHU�FRXUW�ZDV�SUHIHUUHG��DOWKRXJK�LQ�GHFLGLQJ�ZKHUH�LQ�IDFW�WR�FRPPHQFH�DQ�DFWLRQ�D�SODLQWLII�ZRXOG�XVXDOO\�KDYH�UHJDUG�WR�WKH�FRXUW�E\�ZKLFK�VXFK�DQ�DFWLRQ�ZRXOG�XOWLPDWHO\�EH�WULHG�� �7KLV�IUHHGRP�RI�FKRLFH�ZDV� VXEMHFW� WR� RQH� LPSRUWDQW� TXDOLILFDWLRQ�� DQ\� DFWLRQ� RI� D� YDOXH� OHVV� WKDQ���������DQG�ZKLFK�LQYROYHG�D�FODLP�IRU�GDPDJHV�IRU�SHUVRQDO�LQMXULHV��KDG�WR�EH�FRPPHQFHG�LQ�WKH�FRXQW\�FRXUW�
$UWLFOH���RI�WKH�RUGHU�FUHDWHG�D�SUHVXPSWLRQ�WKDW�FDVHV�RI�D�YDOXH�RI�OHVV�WKDQ��������KDG�WR�EH�WULHG�LQ�WKH�FRXQW\�FRXUW��DQG�WKRVH�RI�D�YDOXH�RI���������RU�PRUH� LQ� WKH� +LJK� &RXUW�� � 7KH� SRVLWLRQ� ZDV� RWKHUZLVH� LI� DSSOLFDWLRQ� RI� WKH�FULWHULD� LQ� $UWLFOH� ������ ZKLFK� GHDOW SULPDULO\� ZLWK� WKH� WUDQVIHU� RI� FDVHV�EHWZHHQ� WKH� WZR� MXULVGLFWLRQV�� VKRZHG� WKDW� D� GLIIHUHQW� FRXUW� RI� WULDO�ZDV� LQ�IDFW�DSSURSULDWH�
7KH� FULWHULD� LQ� $UWLFOH� ����� DOVR� DSSOLHG� LQ� GHFLGLQJ� LQ� ZKLFK� FRXUW� FDVHV�IDOOLQJ� EHWZHHQ� WKHVH� WZR� ILQDQFLDO� ILJXUHV� VKRXOG� EH� WULHG�� � 7KH� IDFWRUV�LGHQWLILHG�ZHUH�DV�IROORZV�
�L� WKH� ILQDQFLDO� VXEVWDQFH� RI� WKH� DFWLRQ�� LQFOXGLQJ� WKDW� RI� DQ\�FRXQWHUFODLP��LL� ZKHWKHU�WKH�DFWLRQ�ZDV�RWKHUZLVH�LPSRUWDQW��IRU�H[DPSOH�E\�UDLVLQJ�LVVXHV�RI�JHQHUDO�SXEOLF�LPSRUWDQFH��RU�ZKHUH�WKH FDVH�ZRXOG�DPRXQW�WR�D�WHVW�FDVH�
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�LLL� WKH� FRPSOH[LW\� RI� WKH� IDFWV�� OHJDO� LVVXHV�� UHPHGLHV� RU� SURFHGXUHV�LQYROYHG���&RPSOH[�FDVHV�DUH�PRUH�VXLWDEOH�IRU�+LJK�&RXUW�WULDO��LY� ZKHWKHU� WUDQVIHU� RI� WKH� FDVH� ZRXOG� OHDG� WR� PRUH� VSHHG\� WULDO��DOWKRXJK�WKLV�DORQH�FRXOG�QRW�EH�D�GHWHUPLQLQJ�IDFWRU�
,Q� DGGLWLRQ� FHUWDLQ� W\SHV� RI� FDVHV�ZHUH� SDUWLFXODUO\� VXLWDEOH� IRU�+LJK�&RXUW�WULDO��5HSRUW�RI�WKH�5HYLHZ�%RG\�RQ�&LYLO�-XVWLFH��� 7KHVH�LQFOXGHG�FODLPV�RI�SURIHVVLRQDO� QHJOLJHQFH�� IDWDO� DFFLGHQW� FODLPV�� DOOHJDWLRQV�RI IUDXG�RU�XQGXH�LQIOXHQFH�� GHIDPDWLRQ� FDVHV�� FODLPV� EDVHG� RQ� DOOHJDWLRQV� RI� PDOLFLRXV�SURVHFXWLRQ� RU� IDOVH� LPSULVRQPHQW�� DQG� FODLPV� DJDLQVW� WKH� SROLFH�� � ,Q� VXFK�FDVHV�LW�ZDV�OLNHO\�WKDW�+LJK�&RXUW�WULDO�ZRXOG�XOWLPDWHO\�EH�RUGHUHG��DQG�WKDW�FRXOG� EH� GHFLVLYH� LQ� GHWHUPLQLQJ�ZKHUH� VXFK� DFWLRQV�ZRXOG�EH� FRPPHQFHG��VHH�3UDFWLFH�'LUHFWLRQ�>����@���$OO�(5������
:LWKLQ� WKLV� IUDPHZRUN� WKH� VROLFLWRU� ZRXOG� FKRRVH� WKH� DSSURSULDWH�MXULVGLFWLRQ�� � 7KDW� FKRLFH� FRXOG� EH� LQIOXHQFHG� E\� WDFWLFDO� UHDVRQV�� � )RU�H[DPSOH�� +LJK� &RXUW� SURFHHGLQJV�PD\� FUHDWH� DQ� LPSUHVVLRQ� RI� VHULRXVQHVV�DQG� LPSRUWDQFH� DQG� PD\� EH� UHJDUGHG� E\� VRPH� DV� PRUH� LQWLPLGDWLQJ�� � 7KH�VROLFLWRU�PD\�KDYH�SUHIHUUHG�WKH�SURFHHGLQJV�RI�WKH�+LJK�&RXUW�WR�WKRVH�RI�WKH�FRXQW\�FRXUW��RU��FRQYHUVHO\��PD\�KDYH�SUHIHUUHG�WKH�JHRJUDSKLFDO�SUR[LPLW\�RI�WKH�FRXQW\�FRXUW���+RZHYHU��ZKHUH�D�FKRLFH�RI�+LJK�&RXUW�MXULVGLFWLRQ�ZDV�ZURQJO\�PDGH��WKH�SODLQWLII�FRXOG�EH�SHQDOLVHG�E\�VXIIHULQJ�D�UHGXFWLRQ�LQ�WKH�FRVWV�WKDW�FRXOG�EH�DZDUGHG�

352&('85(�,1�7+(�+,*+�&2857
3URFHGXUH�LQ�WKH�4XHHQ¶V�%HQFK�'LYLVLRQ��4%'��ZDV�JRYHUQHG�E\�WKH�5XOHV�RI� WKH� 6XSUHPH� &RXUW�� � 7KH� UXOHV� WKHPVHOYHV� WRJHWKHU� ZLWK� JXLGHV� WR� WKHLU�LQWHUSUHWDWLRQ� ZHUH� WR� EH� IRXQG� LQ� WKH� 6XSUHPH�&RXUW� 3UDFWLFH� �WKH� ³:KLWH�%RRN´��
$Q�DFWLRQ�LQ�WKH�4XHHQ¶V�%HQFK�'LYLVLRQ�ZDV�LQ�PRVW�FDVHV�FRPPHQFHG�E\�ZULW� RI� VXPPRQV�� JHQHUDOO\� UHIHUUHG� WR� DV� D� ZULW�� � $� ZULW� RI� VXPPRQV� ����QRWLILHG�WKH�GHIHQGDQW�RI�WKH�LVVXH�RI�WKH�ZULW������LQIRUPHG�KLP�WKDW�KH�PXVW�HLWKHU�VDWLVI\�WKH�FODLP�VHW�RXW�RQ�WKH�EDFN�RI�WKH�ZULW�RU�UHWXUQ�WR�WKH�&RXUW�2IILFH� WKH� DFFRPSDQ\LQJ� DFNQRZOHGJHPHQW� RI� VHUYLFH� VWDWLQJ� WKHUHLQ�ZKHWKHU�KH�LQWHQGHG�WR�FRQWHVW�WKH�SURFHHGLQJV��DQG�����LQIRUPHG�KLP�WKDW�LI�KH�IDLOHG�WR�VDWLVI\�WKH�FODLP�RU�UHWXUQ�WKH�DFNQRZOHGJHPHQW�ZLWKLQ�WKH�WLPH�VWDWHG� RU� ZLWKRXW� VWDWLQJ� WKHUHLQ� DQ� LQWHQWLRQ� WR� FRQWHVW� WKH� SURFHHGLQJV��MXGJPHQW�FRXOG�EH�HQWHUHG�DJDLQVW�KLP�
7KH� ZULW� KDG� WR� VWDWH� WKH� QDPHV� RI� DOO� WKH� LQWHQGHG� SDUWLHV� WR� WKH� DFWLRQ��ZKHWKHU�SODLQWLIIV�RU�GHIHQGDQWV��DQG�WKH�GLYLVLRQ�RI�WKH�+LJK�&RXUW�LQ�ZKLFK�WKH�SODLQWLII�ZDV VXLQJ���,Q�DGGLWLRQ�WKH�ZULW�KDG�WR�EH�LQGRUVHG�HLWKHU�ZLWK�D�VWDWHPHQW� RI� FODLP� RU� ZLWK� D� FRQFLVH� VWDWHPHQW� RI� WKH� QDWXUH� RI� WKH� FODLP�PDGH�RU�WKH�UHOLHI�RU�UHPHG\�UHTXLUHG�LQ�WKH�DFWLRQ�
7R�LVVXH�KLV�ZULW�WKH�SODLQWLII�WRRN�RU�VHQW�WKUHH�FRSLHV�RI�WKH�SUHVFULEHG�IRUP�WR� WKH� &HQWUDO� 2IILFH� RU� D� GLVWULFW� UHJLVWU\� ZKHUH� RQH� FRS\� �VLJQHG� E\� WKH�VROLFLWRU� LVVXLQJ� LW��ZDV� VWDPSHG�ZLWK� WKH� FRXUW� IHH� DQG� ILOHG�� DQG� WKH� RWKHU�WZR� ZHUH� VHDOHG� DQG� UHWXUQHG� WR� WKH� SODLQWLII�� � 7KH� DFWLRQ� KDG� QRZ� EHHQ�FRPPHQFHG�
2QFH�LVVXHG�WKH�ZULW�ZDV�YDOLG�IRU�IRXU�PRQWKV���:KLOH�LQ�IRUFH�WKH�ZULW�KDG�WR�EH�VHUYHG�RQ�WKH�GHIHQGDQW�� �3HUVRQDO�VHUYLFH�RU�VHUYLFH�E\�SRVW� LQYROYHG�WKH� SODLQWLII� RU� KLV� DJHQW� WHQGHULQJ� WKH� GHIHQGDQW� D� VHDOHG� FRS\� RI� WKH� ZULW�DFFRPSDQLHG� E\� WKH� DSSURSULDWH� IRUP� RI� DFNQRZOHGJHPHQW� RI� VHUYLFH���6HUYLFH�RQ�WKH�GHIHQGDQW¶V�VROLFLWRU�ZDV�DQ�DOWHUQDWLYH�WR�SHUVRQDO�VHUYLFH�



$VLI�7XIDO

�ZZZ�ODZWHDFKHU�FR�XN

7KH�GHIHQGDQW�KDG�WR�DFNQRZOHGJH�VHUYLFH�ZLWKLQ����GD\V�RI�VHUYLFH�WR�DYRLG�EHLQJ�LQ�GHIDXOW���7KLV�ZDV�GRQH�E\�GHOLYHULQJ�RU�SRVWLQJ�WR�WKH�&HQWUDO�2IILFH�RU�GLVWULFW�UHJLVWU\�WKH�SUHVFULEHG�IRUP�RI�DFNQRZOHGJHPHQW��GXO\�FRPSOHWHG���,Q� WKH� IRUP� WKH� GHIHQGDQW� VWDWHG� ZKHWKHU� KH� LQWHQGHG� WR� FRQWHVW� WKH�SURFHHGLQJV�
,I�WKH�GHIHQGDQW�IDLOHG�WR�JLYH�³QRWLFH�RI�LQWHQWLRQ�WR�GHIHQG´�ZLWKLQ�WKH�WLPH�OLPLWHG�WKH�SODLQWLII�ZDV�HQWLWOHG�WR�HQWHU�MXGJPHQW�LQ�GHIDXOW�� � ,I� WKH�GHIDXOW�MXGJPHQW� ZDV� LUUHJXODUO\� RU� IUDXGXOHQWO\� REWDLQHG� RU� ZDV� IRU� DQ� DPRXQW�ODUJHU�WKDQ�ZDV�GXH�WKH�GHIHQGDQW�KDG�D�ULJKW�WR�KDYH�LW�VHW�DVLGH�
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3URFHGXUH� LQ� WKH� FRXQW\� FRXUWV� ZDV� UHJXODWHG� E\� WKH� &RXQW\� &RXUW� 5XOHV���7KHVH� UXOHV� ZHUH� WR� EH� IRXQG� LQ� WKH� &RXQW\� &RXUW� 3UDFWLFH �WKH� ³*UHHQ�%RRN´��
(QJODQG�DQG�:DOHV�LV�GLYLGHG�LQWR�GLVWULFWV�HDFK�KDYLQJ�RQH�RU�PRUH�FRXQW\�FRXUWV���7KH�SODLQWLII�XVXDOO\�FRPPHQFHG�SURFHHGLQJV�����LQ�WKH�FRXUW�IRU�WKH�GLVWULFW� LQ�ZKLFK� WKH� GHIHQGDQW� UHVLGHG�RU� FDUULHG� RQ�EXVLQHVV�� RU� ���� LQ� WKH�FRXUW� IRU� WKH� GLVWULFW� ZKHUH� WKH� FDXVH� RI� DFWLRQ� DURVH�� ���� LQ� WKH� FDVH� RI� D�GHIDXOW�DFWLRQ�� LQ�DQ\�FRXQW\�FRXUW�� � ,I� WKH�SODLQWLII�FRPPHQFHG�SURFHHGLQJV�LQ� DQ\� RWKHU� FRXQW\� FRXUW� WKH� MXGJH� RI� WKDW� FRXUW� FRXOG� WUDQVIHU� WKH�SURFHHGLQJV� WR�D� FRXUW�ZKLFK�GLG�KDYH� MXULVGLFWLRQ��RUGHU� WKHP� WR�EH� VWUXFN�RXW��RU�DOORZ�WKHP�WR�FRQWLQXH�LQ�KLV�FRXUW�
7KH�SODLQWLII�RU�KLV�VROLFLWRU�FRPPHQFHG DQ�DFWLRQ�E\�ILOLQJ�LQ�WKH�FRXUW�RIILFH�D�UHTXHVW�IRU�D�VXPPRQV�VHWWLQJ�RXW�WKH�QDPHV��DGGUHVVHV�DQG�GHVFULSWLRQV�RI�DOO� SDUWLHV� DQG� WKH� QDWXUH� DQG� DPRXQW� RI� WKH� FODLP�� � +H� DOVR� KDG� WR� ILOH�SDUWLFXODUV� RI� FODLP� DQG� WKH� VXP� FODLPHG� ZLWK� D� FRS\� IRU� HDFK� GHIHQGDQW���7KH� UHJLVWUDU� SUHSDUHG� DQG� LVVXHG� D� VXPPRQV� WR� ZKLFK� ZHUH� DQQH[HG� WKH�SDUWLFXODUV�RI�FODLP�
7KH�VXPPRQV�DQG�SDUWLFXODUV�ZHUH�WKHQ�VHUYHG�RQ�HYHU\�GHIHQGDQW�DW�OHDVW����FOHDU� GD\V� EHIRUH� WKH� UHWXUQ� GD\� �D� VSHFLILHG� GDWH� IRU� WKH� SDUWLHV� WR� DSSHDU�EHIRUH�D�PDVWHU�RU�MXGJH�LQ�FKDPEHUV����7KH�GHIHQGDQW�ZDV�DOVR�VHUYHG�ZLWK�IRUPV� RI� DGPLVVLRQ�� GHIHQFH� DQG� FRXQWHUFODLP�� � $� FRXQW\� FRXUW� VXPPRQV�FRXOG� EH� VHUYHG�E\� WKH� SODLQWLII� RU� KLV� DJHQW� EXW�ZDV� XVXDOO\� VHUYHG�E\� WKH�FRXQW\�FRXUW�EDLOLII���7KH�VXPPRQV�FRXOG�EH�VHUYHG�E\�DQ�RIILFHU�RI�WKH�FRXUW�VHQGLQJ�LW�E\�ILUVW�FODVV�SRVW�WR�WKH�GHIHQGDQW�RU��LI�WKH�SODLQWLII�VR�UHTXHVWHG��E\�WKH�SODLQWLII�GHOLYHULQJ�WKH�VXPPRQV�WR�WKH�GHIHQGDQW�SHUVRQDOO\�
$�GHIHQGDQW�ZKR�ZDV�VHUYHG�ZLWK�D�VXPPRQV�KDG�RSHQ�WR�KLP�WKH IROORZLQJ�FRXUVHV�RI�DFWLRQ�
��� ,Q� DQ\� DFWLRQ� IRU� GHEW� RU� GDPDJHV� KH� FRXOG� ZLWKLQ� ��� GD\V� RI�VHUYLFH�SD\�LQWR�FRXUW�WKH�ZKROH�DPRXQW�RI�WKH�FODLP���� :KHUH� WKH� GHIHQGDQW� DGPLWWHG� WKH�ZKROH� RU� DQ\� SDUW� RI� WKH� FODLP�EXW�GHVLUHG�WLPH�WR�SD\�KH�FRXOG��ZLWKLQ����GD\V��ILOH�WKH�IRUP�RI�DGPLVVLRQ�DQG� VWDWH� KRZ� KH� SURSRVHG� WR� SD\� WKH� DGPLWWHG� VXP�� IRU� H[DPSOH� E\� IL[HG�LQVWDOPHQWV���� ,I� WKH� GHIHQGDQW� GHQLHG� OLDELOLW\� RU� ZLVKHG� WR� SOHDG� D� VHW�RII� RU�FRXQWHUFODLP� KH� KDG� WR�� ZLWKLQ� ��� GD\V�� ILOH� WKH� IRUPV� RI� GHIHQFH� DQG�FRXQWHUFODLP�LI�DSSURSULDWH���� ,I�WKH�GHIHQGDQW�WRRN�QRQH�RI�WKH�DERYH�FRXUVHV��WKH�SODLQWLII�FRXOG�REWDLQ�MXGJPHQW�IRU�WKH�DPRXQW�RI�WKH�FODLP�
1RWHV� DGDSWHG� IURP� 5RQDOG� :DONHU� 	� 5LFKDUG�:DUG��:DONHU� 	� :DONHU¶V�(QJOLVK�/HJDO�6\VWHP��VHYHQWK�HGLWLRQ�������FKDSWHUV��������DQG����


