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6HFWLRQ���RI�WKH�7KHIW�$FW������SURYLGHV�
³��� $�SHUVRQ�LV�JXLOW\�RI�EXUJODU\�LI��D� KH�HQWHUV�DQ\�EXLOGLQJ�RU�SDUW�RI�D�EXLOGLQJ�DV�D�WUHVSDVVHU�DQG� ZLWK� LQWHQW� WR� FRPPLW� DQ\� VXFK� RIIHQFH� DV� LV� PHQWLRQHG� LQ�VXEVHFWLRQ�����EHORZ� RU�E� KDYLQJ� HQWHUHG� DQ\� EXLOGLQJ� RU� SDUW� RI� D� EXLOGLQJ� DV� D�WUHVSDVVHU�KH�VWHDOV�RU�DWWHPSWV�WR�VWHDO�DQ\WKLQJ� LQ� WKH�EXLOGLQJ�RU�WKDW� SDUW� RI� LW� RU� LQIOLFWV� RU� DWWHPSWV� WR� LQIOLFW� RQ�DQ\�SHUVRQ� WKHUHLQ�DQ\�JULHYRXV�ERGLO\�KDUP�
��� 7KH�RIIHQFHV�UHIHUUHG�WR� LQ�VXEVHFWLRQ�����D��DERYH�DUH�RIIHQFHV�RI�VWHDOLQJ�DQ\WKLQJ�LQ�WKH�EXLOGLQJ�RU�SDUW�RI�D�EXLOGLQJ�LQ�TXHVWLRQ��RI�LQIOLFWLQJ�RQ�DQ\� SHUVRQ� WKHUHLQ� DQ\� JULHYRXV� ERGLO\� KDUP� RU� UDSLQJ� DQ\� SHUVRQ� WKHUHLQ��DQG�RI�GRLQJ�XQODZIXO�GDPDJH�WR�WKH�EXLOGLQJ�RUDQ\WKLQJ�WKHUHLQ�´��
7KHUH�DUH�WKXV�WZR�W\SHV�RI�RIIHQFH��V�����D��EXUJODU\�DQG�V�����E��EXUJODU\�

����(17(56
7KH�GHIHQGDQW�PXVW�HQWHU��RU�KDYH�HQWHUHG��D�EXLOGLQJ�LQ�RUGHU�WR�EH�JXLOW\�RI�EXUJODU\���:KHWKHU�WKHUH�KDV�EHHQ�DQ�HQWU\�LV�D�TXHVWLRQ�RI�IDFW�IRU�WKH�MXU\���,Q�JLYLQJ� WKHP�JXLGDQFH�� WKH�&RXUW�RI�$SSHDO�KDV�KHOG� WKDW� WKHUH�KDV� WR�EH�DQ³HIIHFWLYH´�HQWU\�
5�Y�%URZQ >����@�&ULP�/5����5�Y�5\DQ >����@�&ULP�/5�����

����$6�$�75(63$66(5
5HIHUHQFH� PXVW� EH� PDGH� WR� WKH� FLYLO� ODZ� LQ� RUGHU� WR� XQGHUVWDQG� WKH� WHUP�³WUHVSDVV´���,Q�VLPSOH�WHUPV�LW�FRXOG�EH�VDLG�WKDW�'�HQWHUV�D�EXLOGLQJ�RZQHG�E\�9�DV�D� WUHVSDVVHU� LI�'�KDV�QR�H[SUHVV�RU� LPSOLHG�SHUPLVVLRQ� IURP�9��RU� WKH�ODZ��WR�GR�VR�
)RU� WKH� RIIHQFH� RI� EXUJODU\� WR� EH�PDGH� RXW� WKHUH�PXVW� EH� D� ILQGLQJ� RI�FLYLO�WUHVSDVV�� EXW� WKH� &RXUW� RI� $SSHDO� KDV� KHOG� WKDW� D� GHIHQGDQW� FKDUJHG� ZLWK�EXUJODU\�PXVW�KDYH�PHQV�UHD DV�WR�ZKHWKHU�RU�QRW�KH�LV�WUHVSDVVLQJ���7KDW�LV��WKH�GHIHQGDQW�PXVW�HQWHU� ³NQRZLQJ� WKDW�KH� LV�D� WUHVSDVVHU�«�RU��DW� WKH�YHU\�OHDVW��LV�UHFNOHVV�ZKHWKHU�RU�QRW�KH�LV�HQWHULQJ�WKH�SUHPLVHV�RI�DQRWKHU�ZLWKRXW�WKH�RWKHU�SDUW\
V�FRQVHQW�´��6HH�
5�Y�&ROOLQV >����@�4%�����
(YHQ� LI� WKHUH� LV�FRQVHQW�� LI� WKH�GHIHQGDQW� DFWV� LQ�D�ZD\�ZKLFK�JRHV�EH\RQG�ZKDW�WKH�SRVVHVVRU�ZRXOG�KDYH�FRQVHQWHG�WR��KH�PD\�EH�GHHPHG�WR�HQWHU�DV�D�WUHVSDVVHU�
5�Y�-RQHV�DQG�6PLWK >����@���$OO�(5����

����$1<�%8,/',1*�25�3$57�2)�$�%8,/',1*
7ZR�LVVXHV�DUH�UDLVHG�KHUH�
x )LUVW��ZKDW�FRQVWLWXWHV�D�³EXLOGLQJ´"��,Q�HDFK�FDVH��ZKHWKHU�RU�QRW�D�VWUXFWXUH� FRQVWLWXWHV� D� EXLOGLQJ� LV� D� PL[HG TXHVWLRQ� RI� ODZ� DQG� IDFW� WR� EH�GHWHUPLQHG�E\�WKH�MXU\�DIWHU�JXLGDQFH�IURP�WKH�WULDO�MXGJH���$FFRUGLQJ�WR�6PLWK�DQG�+RJDQ��&ULPLQDO� /DZ�� ������ S����� ³7R�EH�D�EXLOGLQJ� WKH� VWUXFWXUH�PXVW�
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KDYH�VRPH�GHJUHH�RI�SHUPDQHQFH��SHUPDQHQFH�UHODWLQJ�WR�WKH�QDWXUH�RI� WKH�VWUXFWXUH� UDWKHU� WKDQ� WKH�UHVLGHQFH�RI� WKH�RFFXSLHU�� �%XW�PRYDEOH�VWUXFWXUHV��ZKLFK� DUH� LQWHQGHG� IRU� SHUPDQHQW� XVH� DV� RIILFHV�� ZRUNVKRSV� DQG� VWRUHV��SRUWDNDELQV��PD\�IDLUO\�EH�UHJDUGHG�DV�EXLOGLQJV�WKRXJK�WKHLU�LQWHQGHG�XVH�RQ�D�JLYHQ�VLWH�LV�RQO\�WHPSRUDU\�´6HFWLRQ� ����� JLYHV� DQ� H[WHQGHG� PHDQLQJ� WR� WKH� WHUP� EXLOGLQJ� E\�LQFOXGLQJ�ZLWKLQ�LW�³DQ�LQKDELWHG�YHKLFOH�RU�YHVVHO��DQG�VKDOO�DSSO\�WR�DQ\�VXFK�YHKLFOH� RU� YHVVHO� DW� WLPHV� ZKHQ� WKH� SHUVRQ� KDYLQJ� D� KDELWDWLRQ� LQ� LW� LV� QRW�WKHUH�DV�ZHOO�DV�DW�WLPHV�ZKHQ�KH�LV´�
x 7KH� VHFRQG� LVVXH� UHODWHV� WR� ³SDUW� RI� D� EXLOGLQJ´�� � 7KLV� GRHV� QRW�QHFHVVDULO\� PHDQ� D� VHSDUDWH� URRP�� � ,W� LQFOXGHV� DUHDV�� HJ� WKRVH� EHKLQG�FRXQWHUV� LQ�VKRSV�� IURP�ZKLFK� WKH�GHIHQGDQW� LV�HLWKHU�H[SUHVVO\�RU� LPSOLHGO\�H[FOXGHG���6HH�
5�Y�:DONLQJWRQ ����������&U�$SS�5����5�Y�/DLQJ >����@�&ULP�/5�����

����':(//,1*
6HFWLRQ������RI�WKH�7$�������DV�DPHQGHG�E\�V������RI�WKH�&ULPLQDO�-XVWLFH�$FW������� SURYLGHV� WKDW� EXUJODU\� FRPPLWWHG� LQ� UHVSHFW� RI� D� EXLOGLQJ� ZKLFK� LV� D�GZHOOLQJ�LV�SXQLVKDEOH�E\�LPSULVRQPHQW�IRU�XS�WR�IRXUWHHQ�\HDUV��VHH�EHORZ��
'ZHOOLQJ�LV�QRW�GHILQHG�EXW�SUHVXPDEO\�PHDQV�D�EXLOGLQJ��RU�YHKLFOH�RU�YHVVHO��LQ�ZKLFK�VRPHRQH�OLYHV�DV�WKHLU�KRPH�

����0(16�5($
7KH�PHQV�UHD UHTXLUHPHQW�IRU�EXUJODU\�XQGHU�V��LV�
���� ,QWHQWLRQ�RU�UHFNOHVVQHVV�DV�WR�WUHVSDVV��DQG
��� ,W�PXVW�EH�SURYHG�WKDW�WKH�GHIHQGDQW��HLWKHU�D� HQWHUHG�ZLWK�LQWHQW�WR�FRPPLW�RQH�RI�WKH�IROORZLQJ�RIIHQFHV��VWHDOLQJ�� LQIOLFWLQJ� J�E�K��� UDSH�� XQODZIXO� GDPDJH� WR� WKH� EXLOGLQJ� RU�DQ\WKLQJ�WKHUHLQ��IRU�WKH�V�����D��RIIHQFH��RU�E� HQWHUHG�DQG�FRPPLWWHG�RU�DWWHPSWHG� WR�FRPPLW�RQH�RI� WKH�IROORZLQJ�RIIHQFHV��VWHDOLQJ��LQIOLFWLQJ�J�E�K���IRU�WKH�V�����E��RIIHQFH��
)RU�WKHVH�SXUSRVHV��WKH�GHIHQGDQW�KDV�RQH�RI�WKH�UHOHYDQW�LQWHQWV�WKRXJK�KLV�LQWHQW�LV�FRQGLWLRQDO�� WKDW�KH�ZLOO�VWHDO�DQ\WKLQJ�ZRUWK�VWHDOLQJ�LQ�WKH�EXLOGLQJ��RU� WKDW� KH�ZLOO� FDXVH� J�E�K�� WR� 9� LI� 9� LV� WKHUH�� � 7KDW� WKHUH� LV� QRWKLQJ� LQ� WKH�EXLOGLQJ�ZRUWK� VWHDOLQJ� RU� WKDW� 9� LV� RXW� RI� WRZQ� LV� QR� EDU� WR� WKH�GHIHQGDQW
V�FRQYLFWLRQ��$�*
V�5HIHUHQFHV��1RV����DQG���RI������ >����@���$OO�(5������

����381,6+0(17
6HFWLRQ������SURYLGHV�
³$� SHUVRQ� JXLOW\� RI� EXUJODU\� VKDOO� RQ� FRQYLFWLRQ� RQ� LQGLFWPHQW� EH� OLDEOH� WR�LPSULVRQPHQW�IRU�D�WHUP�QRW�H[FHHGLQJ��D� ZKHUH�WKH�RIIHQFH�ZDV�FRPPLWWHG�LQ�UHVSHFW�RI�D�EXLOGLQJ�RU�SDUW�RI�D�EXLOGLQJ�ZKLFK�LV�D�GZHOOLQJ��IRXUWHHQ�\HDUV��E� LQ�DQ\�RWKHU�FDVH��WHQ�\HDUV�´
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7KH�RIIHQFH�RI�DJJUDYDWHG�EXUJODU\� LV�FUHDWHG�E\�V���RI� WKH�7$������ZKLFK�SURYLGHV�
³��� $�SHUVRQ�LV�JXLOW\�RI�DJJUDYDWHG�EXUJODU\�LI�KH�FRPPLWV�DQ\�EXUJODU\�DQG�DW� WKH�WLPH�KDV�ZLWK�KLP�DQ\�ILUHDUP�RU� LPLWDWLRQ�ILUHDUP��DQ\�ZHDSRQ�RI�RIIHQFH��RU�DQ\�H[SORVLYH��DQG�IRU�WKLV�SXUSRVH�

�D� µILUHDUP¶� LQFOXGHV� DQ� DLUJXQ� RU� DLU� SLVWRO�� DQG� � LPLWDWLRQ�ILUHDUP� � PHDQV� DQ\WKLQJ� ZKLFK� KDV WKH� DSSHDUDQFH� RI� EHLQJ� D�ILUHDUP��ZKHWKHU�FDSDEOH�RI�EHLQJ�GLVFKDUJHG�RU�QRW��DQG�E� µZHDSRQ�RI�RIIHQFH¶��PHDQV�DQ\�DUWLFOH�PDGH�RU�DGDSWHG�IRU�XVH� IRU�FDXVLQJ� LQMXU\� WR�RU� LQFDSDFLWDWLQJ�D�SHUVRQ��RU� LQWHQGHG�E\�WKH�SHUVRQ�KDYLQJ�LW�ZLWK�KLP�IRU�VXFK�XVH��DQG�F� µH[SORVLYH¶�PHDQV�DQ\�DUWLFOH�PDQXIDFWXUHG�IRU�WKH�SXUSRVH�RI� SURGXFLQJ� D� SUDFWLFDO� HIIHFW� E\� H[SORVLRQ�� RU� LQWHQGHG� E\� WKH�SHUVRQ�KDYLQJ�LW�ZLWK�KLP�IRU�WKDW�SXUSRVH�
��� $� SHUVRQ� JXLOW\� RI� DJJUDYDWHG� EXUJODU\� VKDOO� RQ� FRQYLFWLRQ� RQ�LQGLFWPHQW�EH�OLDEOH�WR�LPSULVRQPHQW�IRU�OLIH�´
7KH�GHIHQGDQW�PXVW�EH�SURYHG�WR�KDYH�KDG�WKH�ZHDSRQ�ZLWK�KLP�DW�WKH�WLPH�WKH�EXUJODU\�LV�FRPPLWWHG���,Q�WKH�FDVH�RI�V�����D��EXUJODU\�WKLV�LV�WKH�PRPHQW�RI�HQWU\�DV�D�WUHVSDVVHU�ZLWK�LQWHQW���,Q�WKH�FDVH�RI�V�����E�� LW�LV�WKH�PRPHQW�ZKHQ�WKH�RIIHQFH�RI�WKHIW�RU�J�E�K��LV�DWWHPSWHG�RU�FRPPLWWHG�
,W�ZLOO� QRW� DYDLO� D� GHIHQGDQW� FKDUJHG� XQGHU� V��� WR� FRQWHQG� WKDW�� GHVSLWH� KLV�SRVVHVVLRQ� RI� D� ZHDSRQ� DW� WKH� WLPH� RI� WKH� EXUJODU\�� LW� KDG� QRW� EHHQ� KLV�LQWHQWLRQ�WR�XVH�LW���6HH�
5�Y�6WRQHV >����@���:/5�����
$Q�RUGLQDU\�WRRO�FDQ�EHFRPH�D�ZHDSRQ�RI�RIIHQFH�LI�LW�LV�FRQWHPSODWHG�IRU�XVH���6HH�
5�Y�.HOO\ >����@�&ULP�/5�����


