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7KH� JHQHUDO� EDVLV� IRU� LPSRVLQJ� OLDELOLW\� LQ� FULPLQDO� ODZ� LV� WKDW� WKH�GHIHQGDQW�PXVW�EH�SURYHG�WR�KDYH�FRPPLWWHG�D�JXLOW\�DFW�ZKLOVW�KDYLQJ�KDG� D� JXLOW\� VWDWH� RI� PLQG�� � 7KH� SK\VLFDO� HOHPHQWV� DUH� FROOHFWLYHO\�FDOOHG�WKH�DFWXV�UHXV DQG�WKH�DFFRPSDQLHG�PHQWDO�VWDWH�LV�FDOOHG�WKH�PHQV�UHD�
,W� LV� WKH� IXQGDPHQWDO� GXW\� RI� WKH� SURVHFXWLRQ� WR� SURYH� ERWK� RI� WKHVH�HOHPHQWV�RI�WKH�RIIHQFH�WR�WKH�VDWLVIDFWLRQ�RI�WKH�MXGJH�RU�MXU\�EH\RQG�UHDVRQDEOH�GRXEW���,Q�WKH�DEVHQFH�RI�VXFK�SURRI�WKH�GHIHQGDQW�ZLOO�EH�DFTXLWWHG�
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$Q�DFWXV� UHXV FRQVLVWV� RI� PRUH� WKDQ� MXVW� DQ� DFW�� � ,W� DOVR� FRQVLVWV� RI�ZKDWHYHU�FLUFXPVWDQFHV�DQG�FRQVHTXHQFHV�DUH�UHFRJQLVHG�IRU�OLDELOLW\�IRU� WKH� RIIHQFH� LQ� TXHVWLRQ� � LQ� RWKHU� ZRUGV DOO� WKH� HOHPHQWV� RI� DQ�RIIHQFH�RWKHU�WKDQ�WKH�PHQWDO�HOHPHQW�
&ULPHV�FDQ�EH�GLYLGHG�LQWR�WZR�FDWHJRULHV�
x )LUVW�� WKHUH� DUH� FRQGXFW� FULPHV� ZKHUH� WKH� DFWXV� UHXV� LV� WKH�SURKLELWHG�FRQGXFW� LWVHOI�� �)RU�H[DPSOH�� WKH�DFWXV�UHXV RI� WKH�RIIHQFH�RI� GDQJHURXV� GULYLQJ� LV� VLPSO\� �GULYLQJ� D� PHFKDQLFDOO\� SURSHOOHG�YHKLFOH� RQ� D� URDG� RU� RWKHU� SXEOLF� SODFH�� �V�� 5RDG� 7UDIILF� $FW� ��������1R� KDUP� RU� FRQVHTXHQFH� RI� WKDW� GDQJHURXV� GULYLQJ� QHHG� EH�HVWDEOLVKHG�x 7KH�VHFRQG�W\SH�DUH�NQRZQ�DV�UHVXOW�FULPHV�ZKHUH�WKH�DFWXV�UHXV RI�WKH�RIIHQFH�UHTXLUHV�SURRI�WKDW�WKH�FRQGXFW�FDXVHG�D�SURKLELWHG�UHVXOW�RU�FRQVHTXHQFH���)RU�H[DPSOH��WKH�DFWXV�UHXV RI�WKH�RIIHQFH�RI�FULPLQDO� GDPDJH� LV� WKDW� SURSHUW\� EHORQJLQJ� WR� DQRWKHU� PXVW� EH�GHVWUR\HG�RU�GDPDJHG��V�����&ULPLQDO�'DPDJH�$FW�������
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7KH�DFFXVHG
V�FRQGXFW�PXVW�EH��YROXQWDU\��RU��IUHHO\�ZLOOHG��LI�KH�LV�WR�LQFXU�OLDELOLW\���,W�PD\�EH�LQYROXQWDU\�IRU�D�YDULHW\�RI�UHDVRQV�
$8720$7,60
$XWRPDWLVP�RFFXUV�ZKHUH�WKH�GHIHQGDQW�SHUIRUPV�D�SK\VLFDO�DFW�EXW�LV�XQDZDUH� RI� ZKDW� KH� LV� GRLQJ�� RU� LV� QRW� LQ� FRQWURO� RI� KLV� DFWLRQV��EHFDXVH�RI�VRPH�H[WHUQDO�IDFWRU���6HH�
5�Y�4XLFN >����@���$OO�(5�����
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6RPHWLPHV� SHRSOH� FDQ� UHVSRQG� WR� VRPHWKLQJ� ZLWK� D� VSRQWDQHRXV�UHIOH[� DFWLRQ� RYHU� ZKLFK� WKH\� KDYH� QR� FRQWURO�� � $OWKRXJK� VOLJKWO\�GLIIHUHQW��WKLV�LV�VRPHWLPHV�FODVVHG�DV�D�IRUP�RI�DXWRPDWLVP�
7KH�FODVVLF�H[DPSOH�LV�WKDW�JLYHQ�LQ�+LOO�Y�%D[WHU >����@���$OO�(5������RI�VRPHRQH�EHLQJ�VWXQJ�E\�D�VZDUP�RI�EHHV�ZKLOH�GULYLQJ��DQG�ORVLQJ�FRQWURO�RI�WKH�FDU�
3+<6,&$/�)25&(
7KH� FRQGXFW� PD\� EH� LQYROXQWDU\� LQ� WKDW� LW� LV� SK\VLFDOO\� IRUFHG� E\�VRPHRQH�HOVH��LQ�ZKLFK�FDVH�WKHUH�ZLOO�EH�QR�DFWXV�UHXV���6HH�
/HLFHVWHU�Y�3HDUVRQ >����@���$OO�(5����
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2QH�JURXS�RI�FDVHV�ZKLFK�FDQQRW�EH�GLVFXVVHG LQ�WHUPV�RI�YROXQWDU\�DFWV�DUH�RIWHQ�UHIHUUHG�WR�DV�WKH��VWDWH�RI�DIIDLUV��FDVHV���7KHVH�FULPHV�DUH�GHILQHG�QRW�LQ�WKH�VHQVH�RI�WKH�GHIHQGDQW�GRLQJ�D�SRVLWLYH�DFW�EXW�FRQVLVWLQJ� LQ� WKH� GHIHQGDQW� �EHLQJ� IRXQG��� �EHLQJ� LQ� SRVVHVVLRQ�� RU��EHLQJ�LQ�FKDUJH��HWF�
,Q� VRPH� VXFK� FDVHV� DOO� WKH� SURVHFXWLRQ� QHHGV� WR� SURYH� DUH� WKH�H[LVWHQFH�RI�WKH�IDFWXDO�FLUFXPVWDQFHV�ZKLFK�FRQVWLWXWH�WKH�FULPH�� WKH�H[LVWHQFH�RI�WKH�VWDWH�RI�DIIDLUV���6HH�
5�Y�/DUVRQQHXU ����������&U�$SS�5����:LQ]DU�Y�&KLHI�&RQVWDEOH�RI�.HQW �������7KH�7LPHV����0DUFK�
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&DQ�D�SHUVRQ�EH�KHOG�FULPLQDOO\�UHVSRQVLEOH�IRU�D�IDLOXUH�WR�DFW"��7KH�JHQHUDO�UXOH�LV�WKDW�WKHUH�FDQ�EH�QR�OLDELOLW\�IRU�IDLOLQJ�WR�DFW��XQOHVV�DW�WKH�WLPH�RI� WKH�IDLOXUH�WR�DFW�WKH�GHIHQGDQW�ZDV�XQGHU�D� OHJDO�GXW\�WR�WDNH�SRVLWLYH�DFWLRQ�
³8QOHVV� D� VWDWXWH� VSHFLILFDOO\� VR� SURYLGHV�� RU� «� WKH� FRPPRQ� ODZ�LPSRVHV� D� GXW\� XSRQ� D� SHUVRQ� WR� DFW� LQ� D� SDUWLFXODU� ZD\� WRZDUGV�DQRWKHU�«�D�PHUH�RPLVVLRQ�WR�DFW�>FDQQRW�OHDG�WR�FULPLQDO�OLDELOLW\@�´�5�Y�0LOOHU >����@���$OO�(5������
$�SRVLWLYH�GXW\�WR�DFW�H[LVWV�LQ�WKH�IROORZLQJ�FLUFXPVWDQFHV�
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/LDELOLW\�IRU�IDLOLQJ�WR�DFW�ZLOO�EH�LPSRVHG�ZKHUH�WKH�GHIHQGDQW�FDQ� EH� VKRZQ� WR� KDYH� EHHQ� XQGHU� D� VWDWXWRU\� GXW\� WR� WDNH� SRVLWLYH�DFWLRQ�
$� OHDGLQJ� H[DPSOH� RI VXFK� D� FDVH� LV� SURYLGHG� E\� WKH� &KLOGUHQ� DQG�<RXQJ� 3HUVRQV� $FW� ������ ZKLFK� FUHDWHV� WKH� RIIHQFH� RI� ZLOIXOO\�QHJOHFWLQJ� D� FKLOG�� � +HQFH� E\� VLPSO\� IDLOLQJ� WR� SURYLGH� IRRG� IRU� WKH�FKLOG��RU� IDLOLQJ� WR�REWDLQ�DSSURSULDWH�PHGLFDO�FDUH��D�SDUHQW�FRXOG�EH�KHOG�FULPLQDOO\�OLDEOH�IRU�DQ\�KDUP�WKDW�UHVXOWV���6HH�DOVR�
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:KHUH�D�SHUVRQ�LV�XQGHU�D�SRVLWLYH�GXW\�WR�DFW�EHFDXVH�RI�KLV�REOLJDWLRQV�XQGHU�D�FRQWUDFW��KLV�IDLOXUH�WR�SHUIRUP�WKH FRQWUDFWXDO�GXW\�LQ�TXHVWLRQ�FDQ�IRUP�WKH�EDVLV�RI�FULPLQDO�OLDELOLW\���6HH�
5�Y�3LWWZRRG ����������7/5����
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7KH�FRPPRQ�ODZ�UHFRJQLVHV�D�GXW\�WKDW�PHPEHUV�RI�D�IDPLO\�RZH�WR�HDFK�RWKHU�WR�FDUH�IRU�HDFK�RWKHU
V�ZHOIDUH�� 6HH�

5�Y�*LEERQV�DQG�3URFWRU ����������&U�$SS�5HS�����
7KH�SUREOHP�ZLWK�VXFK�FRPPRQ�ODZ�GXWLHV�LV�WKDW�WKHLU�H[DFW�OLPLWV�DUH�UDWKHU� GLIILFXOW� WR� GHILQH�� KHQFH� LW� PD\� EH� GLIILFXOW� WR� GHWHUPLQH� ZKHQ�OLDELOLW\�LV�OLNHO\�WR�DULVH�
�G� 5(/,$1&(
7KH� FRXUWV� KDYH� LQ� UHFHQW� \HDUV� PRYHG� WRZDUGV� UHFRJQLVLQJ� WKH�H[LVWHQFH�RI�D�FRPPRQ�ODZ�GXW\�RI�FDUH�ZKHUH�WKHUH�LV�D�UHODWLRQVKLS�RI� UHOLDQFH� EHWZHHQ� GHIHQGDQW� DQG� YLFWLP�� � 7KXV� LI� VRPHRQH�YROXQWDULO\� DVVXPHV� UHVSRQVLELOLW\� IRU� DQRWKHU� SHUVRQ� WKHQ� WKH\� DOVR�DVVXPH�WKH�SRVLWLYH�GXW\�WR�DFW�IRU�WKH�JHQHUDO�ZHOIDUH�RI�WKDW�SHUVRQ�DQG�PD\�EH�OLDEOH�IRU�RPLVVLRQV�ZKLFK�SURYH�IDWDO���6HH�
5�Y�6WRQH�DQG�'RELQVRQ >����@���$OO�(5�����
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,I� WKH� GHIHQGDQW� DFFLGHQWDOO\� FRPPLWV� DQ� DFW� WKDW� FDXVHV�KDUP�� DQG� VXEVHTXHQWO\� EHFRPHV� DZDUH� RI� WKH� GDQJHU� KH� KDV�FUHDWHG�� WKHUH� DULVHV� D� GXW\� WR� DFW� UHDVRQDEO\� WR� DYHUW� WKDW� GDQJHU���6HH�
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4XHVWLRQV� RI� FDXVDWLRQ� FDQ� SUHVHQW� SUREOHPV� LQ� WKH� FRQVLGHUDWLRQ� RI�DFWXV� UHXV�� � :KHQ� WKH� GHILQLWLRQ� RI� DQ� DFWXV� UHXV� UHTXLUHV� WKH�RFFXUHQFH�RI�FHUWDLQ�FRQVHTXHQFHV��WKH�SURVHFXWLRQ�PXVW�SURYH�WKDW�LW�ZDV� WKH� GHIHQGDQW
V� FRQGXFW� ZKLFK� FDXVHG� WKRVH� FRQVHTXHQFHV� WR�RFFXU�
)RU� H[DPSOH�� LQ� PXUGHU� WKH� SURVHFXWLRQ� PXVW� SURYH� WKDW� WKH� YLFWLP�GLHG�� LQ� VHFWLRQ� ��� RI� WKH� RIIHQFHV� $JDLQVW� WKH� 3HUVRQ� $FW� ����� WKDW�WKH� YLFWLP� ZDV� ZRXQGHG� RU� FDXVHG� JULHYRXV� ERGLO\� KDUP�� DQG� LQ�FULPLQDO�GDPDJH�WKDW�WKH�SURSHUW\�ZDV�GHVWUR\HG�RU�GDPDJHG�
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,Q� VXFK� FULPHV� LW� LV� QHFHVVDU\� IRU� WKH� SURVHFXWLRQ� WR� SURYH� WKDW� WKH�DFFXVHG
V� DFW� FDXVHG� WKH� FRQVHTXHQFH� RU� LQ� RWKHU� ZRUGV� WKDW� WKH�DFFXVHG�LV�OLDEOH�DV�D�PDWWHU�RI�FDXVDWLRQ�IRU�WKH�FULPH�
0RVW� RI� WKH� UHSRUWHG� FDVHV� DUH� FRQFHUQHG� ZLWK� PXUGHU� DQG�PDQVODXJKWHU�ZKHUH�FHUWDLQ�SUREOHPV�GR�DULVH���)RU H[DPSOH��VHH�
5�Y�:KLWH >����@���.%�����


