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Question 1
The Commonwealth Government is concerned that the Japanese Government is
considering banning the importation of Australian beef due to the extensive use of
chemicals by Australian beef producers and the time delays occurring within Australian
abattoirs. Following discussions with the relevant authority in Japan the Commonwealth
Government introduces the Quality of Beef Act 2012 which provides as follows:
(a) No beef may be exported from Australia without being tested and certified as
having been fed on pesticide free pastures;
(b) Abattoirs within Australia must slaughter cattle within 8 hours of arrival at the
abattoir,
and
(c) Any breach of these provisions is an offence liable to a maximum penalty of
$200,000.
Handler’s, a partnership business, has conducted an abattoir for many years in New South
Wales and it sells all its beef to agents in New South Wales. Handler’s does not know if
any of its beef is sold to Japan.
In breach of provision (b) Handler’s has continued to slaughter cattle up to 24 hours after
the cattle have arrived at its premises.
A Commonwealth Inspector visited Handler’s premises in New South Wales and found
evidence that it had slaughtered cattle in breach of provision (b) and is now prosecuting
Handler’s. The Commonwealth is seeking the maximum penalty.
Handler’s seeks your advice on the validity of (a), (b) and (c) in the Quality of Beef
Act 2012 and whether it is liable under the statute for failing to comply with (b).

(Question 2 follows)
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Question 2
The Commonwealth Government is concerned about the future of motor manufacturing in
Australia. In addition Ford Australia has announced the closure of its production plant in
Geelong, Victoria and the Commonwealth Government is anxious to assist the skilled
workers from that production plant to obtain alternative employment in the region. To
achieve these outcomes the Commonwealth Government proposes to introduce the Car
Manufacturers Incentive Legislation 2013 which provides:(i)

where motor vehicles are manufactured in Australia the employer shall receive a
tax deduction for each worker engaged by the employer in an amount of 150% of
the wages paid to the worker;

(ii)

where an employer within a radius of 30 kilometers of Geelong, Victoria, engages
for work a worker who has been previously engaged in Geelong by Ford Australia
that employer shall, for a period of two years, receive a tax deduction equal to
150% of the wage paid to the worker;

(iii) provision is then made for the lodging of returns under the statute, for the
assessment and payments in respect of the deductions and for offences in respect
of claims.
Advise the Commonwealth Government whether it can validly introduce this law.
Question 3
In August 1980 the Commonwealth Government signed the International Covenant on
Civil and Political Rights. In December 1991 it signed the first Optional Protocol to the
Covenant which permits Australians to lodge with the United Nations Human Rights
Committee (UNHRC) complaints about alleged violations of the Covenant. T, a Tasmanian
student lodged the first such complaint in respect of the Tasmanian Criminal Code.
The UNHRC found in favour of T and declared the Tasmanian Criminal Code, which made
sodomy between consenting adults a criminal offence, violated Article 17 of the Covenant,
on the ground that it involved an arbitrary interference with privacy.
The Commonwealth Government seeks your advice on the following matters:(a) Whether a resident of Tasmania charged with an offence of sodomy contrary to the
Tasmanian Criminal Code can plead by way of defence the declaration of the
UNHRC;
(b) Whether the Commonwealth Government can validly introduce a law referring to
the Covenant which simply declares the provisions of the Tasmanian Criminal
Code to be null and void;
(c) Whether a law introduced by the Commonwealth Government, again referring to
the Covenant, which guarantees freedom from conviction of any alleged offence
involving private sexual conduct between consenting adults will oust the
Tasmanian Criminal Code.
Advise the Commonwealth Government in respect of (a), (b) and (c).
(Question 4 follows)
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Question 4
Assume that the Commonwealth Parliament decides to take action to reform the conduct
of union organisations and to this end introduces the Responsible Union Organisations
Court Act 2013.
The statute creates a new enforcement agency called the Responsible Union Court. The
President of the Court is the Chief Judge of the Federal Court of Australia and the two
other members of the Court are people with experience in union organisations. All are
appointed for a term of seven years. The statute provides that “orders made by this Court
shall not be challenged or called into question in any court of law”.
The work of the Court is to educate and supervise union organisations to achieve good
governance within the sector. The Court is given wide ranging powers to investigate union
organisations by requiring it to answer questions and produce documents and in the last
resort the Court is given power to enter the offices of the union organisation and seize
documents.
Failure to comply with orders can result in the imposition of substantial penalties. The
statute provides that proceedings to collect the penalty have to be taken before a single
judge of the Federal Court of Australia.
After examining the affairs of a union organisation the Court if it considers it “appropriate”
can make “orders” directing the union organisation to change its conduct. When coming to
the decision to make an “order” against a union organisation the Court is to have regard to
the “public interest”, the “interests of its members” and the “standards applied by the
Australian Securities and Investments Commission to publicly listed corporations”.
The Court has investigated the conduct of the Health Union and is satisfied that the
internal arrangements for the use of credit cards by various personnel within that union
organisation has not been “appropriate” and makes various orders against the Health
Union including setting a limit of $15,000 credit for any credit card. It also makes an order
that only 3 members of the executive team can be issued with a credit card facility.
The Health Union contends that this order renders its business unworkable in particular
because the executive team will usually be located in Melbourne and expenditure will
occur in other parts of Australia. The Health Union advises you that these orders were
made without the Health Union being given an opportunity to make any submission in
respect of an order that would alter its credit card facilities.
The Health Union has sought your advice on:(a) The validity of the Responsible Union Court;
(b) The reason that collection of penalties has to be by proceedings commenced
in the Federal Court of Australia;
(c) Whether it can seek relief in the High Court in respect of the orders made
against it by the Responsible Union Court.

(Question 5 follows)
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Question 5
The fishery business in Western Australia has discovered a rare kind of ‘white shell’
lobster. The white shell lobster is harvested for its meat and shell. When harvested it is
sold to fish processors in Western Australia who sell both the meat and the shells. The
white shells are used by the jewellery industry.
The white shell lobster is rare and it is a limited natural resource so the Western Australian
government is anxious to prevent it from being harvested to excess. The Western Australia
government passes the Lobster Fisheries Act 2012 which introduces a licensing system
for the harvesting of the white shell lobster. The licence fee is fixed at $10,000 per tonne
authorised to be taken.
The statute also licenses traders in the shells for a fixed fee of $500 and 30% of the value
of what the licensee sells in the preceding month but one for which the licence is issued. It
is compulsory to hold a shell trader’s licence in order to sell the white lobster shells. Apart
from the licence system the white lobster shell traders must belong to a White Lobster
Shell Traders Society and pay annually to that society $5 per kilogram of white lobster
shells sold. These funds are to be used by the Society for the welfare of the white lobster
shell traders.
X, a Western Australia fisher objects to the licensing system imposed on the
harvesting of the white shell lobster and consults you about whether the licensing
system is valid.
Y, who trades in white lobster shells, seeks your advice about the licensing system
imposed on the shell traders and the obligation to contribute to the Shell Traders
Society.
Advise X and Y.

(Question 6 follows)
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Question 6
Assume that regulations made under the New South Wales Fire Safety Act 2009 provide
to the effect that any person in charge of premises frequented by members of the public
must ensure that the premises are equipped with a specified minimum number of fire
extinguishers. Severe penalties apply for infringement.
To conduct a federal election in 2010 the Commonwealth Government appointed an
electoral officer to enter into licence agreements with the owners of various buildings
around Australia which were then used as polling booths for that election. One building
that was considered appropriate was not usually used by the public but when inspected it
was found to be suitable and this building was then made the subject of a licence
agreement. The building did not have fire extinguishers.
The building was used as a polling booth on election day and at all material times there
were no fire extinguishers in the building.
The Commonwealth electoral officer has been prosecuted for breach of the New South
Wales Fire Safety Act and the regulations made under the Act.
The electoral officer seeks your advice on his liability for the penalty which is a
substantial sum.

END OF PAPER
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COURSE OUTLINE
Introduction
1. The Constitution
General considerations
Approaches to interpretation and characterisation:a.
b.
c.

scope of head of power
characterisation
restrictions

Federal powers
2. Trade and commerce power: Constitution, s 51(i)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
(i) Trade and commerce with other countries, and among the States.”
a.
b.
c.
d.

Understanding what is “trade and commerce”
Overseas trade and commerce
Interstate trade and commerce
Regulation of intrastate trade and commerce

3a. Taxation power: Constitution, s 51(ii)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
…
(ii) taxation; but so as not to discriminate between States or parts of States: …”
a.
b.
c.
d.

Identification of tax
Characterisation of tax laws
Revenue or regulation
Meaning of discrimination and preference

3b. Provisions in taxation laws: Constitution, s 55
s 55: Tax Bills “Laws imposing taxation shall deal only with the imposition of taxation, and
any provision therein dealing with any other matter shall be of no effect.
Laws imposing taxation, except laws imposing duties of customs or of excise, shall deal
with one subject of taxation only; but laws imposing duties of customs shall deal with
duties of customs only, and laws imposing duties of excise shall deal with duties of excise
only.”
a.
b.

Operation of the two limbs of s 55
Consequences of breach of s 55

4. Corporations power: Constitution, s 51(xx)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
…
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(xx) foreign corporations, and trading and financial corporations formed within the limits of
the Commonwealth: ….”
a.
b.
c.
d.
e.

Identification of corporation as “trading” and/or “financial” corporation
Ambit of power
Incorporation case
Liquidation
Incidental scope of power

5. External affairs power: Constitution, s 51(xxix)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
…
(xxix) External affairs: …”
a.
b.
c.
d.
e.
f.
g.
h.

Matters within "external affairs"; relations with other countries; matters
external to Australia; international law
Treaties and Conventions
Subject matter of treaty; historically the differing views
Implementing the treaty into municipal law
Obligations and/or recommendations
Relationship between treaty and municipal law
Possible limitations
Matters of international concern

6. Separation of powers
s 1: “The legislative power of the Commonwealth shall be vested in a Federal
Parliament…”
s 61: “The executive power of the Commonwealth is vested in the Queen and is
exercisable by the Governor-General as the Queen’s representative, and extends to the
execution and maintenance of this Constitution, and of the laws of the Commonwealth.”
s 71: "The judicial power of the Commonwealth shall be vested in a Federal Supreme
Court, to be called the High Court of Australia, and in such other federal courts as the
Parliament creates, and in such other courts as it invests with federal jurisdiction ...."
Boilermakers’ case and its significance: Constitution, s 71
Executive power of the Commonwealth: Constitution, s 61
a.
b.

General considerations
Width of power to delegate legislative authority to executive

7. Judicial power of the Commonwealth: Constitution, s 71
s 71: "The judicial power of the Commonwealth shall be vested in a Federal Supreme
Court, to be called the High Court of Australia, and in such other federal courts as the
Parliament creates, and in such other courts as it invests with federal jurisdiction ...."
s 72: “…The Justices of the High Court and of the other courts created by Parliament –
(i)
(ii)
(iii)

Shall be appointed by…
Shall not be removed …
Shall receive such remuneration…

12

The appointment of a Justice of the High Court shall be for a term expiring upon his
attaining the age of seventy years, and a person shall not be appointed as a Justice of the
High Court if he has attained that age.
The appointment of a Justice of a court created by the Parliament shall be for a term
expiring upon his attaining the age that is, at the time of his appointment, the maximum
age for Justices of that court and a person shall not be appointed as a Justice of such a
court if he has attained the age that is for the time being the maximum age for Justices of
that court.
Subject to this section, the maximum age for Justices of any court created by the
Parliament is seventy years.
The Parliament may make a law fixing an age that is less than seventy years as the
maximum age for Justices of a court created by Parliament and may at any time repeal or
amend such a law, but any such repeal or amendment does not affect the term of office of
a Justice under appointment made before the repeal or amendment. …”
a. Identification of judicial power of the Commonwealth.
b. Factors to distinguish it from non-judicial power
c. Exceptions to Boilermakers – power to delegate; designated person rule; other
exceptions
d. Significance of Boilermakers
e. Practical consequences of separation of powers
The judicature: Constitution, Ch III
8. Federal jurisdiction: Constitution, s 71
a.
b.

Nature of "federal jurisdiction"
Nature of "matter"

High Court's appellate jurisdiction: Constitution, s 73
s 73: “The High Court shall have jurisdiction, with such exceptions and subject to such
regulations as the Parliament prescribes, to hear and determine appeals from all
judgments, decrees, orders, and sentences(i)
(ii)

Of any Justice or Justices exercising the original jurisdiction of the High Court;
Of any other federal court, or court exercising federal jurisdiction; or of the
Supreme Court of any State, or of any other court of any State from which at the
establishment of the Commonwealth an appeal lies to the Queen in Council;
Of the Inter-State Commission, but as to questions of law only;

(iii)

and the judgment of the High Court in all such cases shall be final and conclusive.
But no exception or regulation prescribed by the Parliament shall prevent the High Court
from hearing and determining any appeal from the Supreme Court of a State in any matter
in which at the establishment of the Commonwealth an appeal lies from such Supreme
Court to the Queen in Council.
Until the Parliament otherwise provides, the conditions of and restrictions on appeals to
the Queen in Council from the Supreme Courts of the several States shall be applicable to
appeals from them to the High Court.”
a.
b.

Prerequisites for s 73 jurisdiction
Parliamentary power to make exceptions and regulate
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High Court's original jurisdiction: Constitution, s 75(iii) and s 75(v); s 76(i) and s
76(ii)
s 75: “In all matters …
(iii)

In which the Commonwealth, or a person suing or being sued on behalf of the
Commonwealth, is a party … the High Court shall have original jurisdiction.

…
(v)

In which a writ of Mandamus or prohibition or an injunction is sought against an
officer of the Commonwealth … the High Court shall have original jurisdiction.”

s 76: “The Parliament may make laws conferring original jurisdiction on the High Court in
any matter …
(i)
(ii)

Arising under this Constitution or involving its interpretation.
Arising under any laws made by the Parliament.”
a.
Sections 75-76 specialised original jurisdiction
b.
"Commonwealth" or person within extended phrase "being sued . . ." in s
75(iii)
c.
"Officer of the Commonwealth" and relevant remedies under s 75(v)
d.
Matter "arising under or involving the interpretation of the Constitution" within
s 76(i)
e.
When a matter "arises" within s 76(ii)

Power to define jurisdiction: Constitution, s 77
s 77: “With respect to any of the matters mentioned in the last two sections the Parliament
may make laws:
(i)
(ii)

Defining the jurisdiction of any federal court other than the High Court:
Defining the extent to which the jurisdiction of any federal court shall be exclusive
of that which belongs to or is vested in the courts of the States:
Investing any Court of a State with federal jurisdiction.”

(iii)
a.
b.
c.

"Any court of a State"
Role of administrative officers and implications of Harris v Caladine
Repository of federal judicial power - Kable v DPP

Prohibitions
9a. Prohibition of a State from imposing duties of excise etc: Constitution, s 90
s 90: “On the imposition of uniform duties of customs the power of the Parliament to
impose duties of customs and of excise, and to grant bounties on the production or export
of goods, shall become exclusive …”
a.
b.
c.
d.
e.
f.

"Excise duty"
What is a duty of excise? The history.
What is excluded?
Reason s90 included in Constitution
The Dennis Hotels anomaly and restrictions on it
The broad view has triumphed

9b. "Absolute freedom" of trade, commerce and intercourse: Constitution, s 92:
s 92: “On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall be
absolutely free…”
14

a.
b.
c.
d.

The fresh start to the interpretation of s 92 in Cole v Whitfield
The application of the fresh start
Absolutely free and legitimate local interest
Marketing legislation

Implied freedoms
10a. The implied freedom of communication
a.
b.
c.

Freedom of political discussion
The Lange modifications
Broad view of political discussion

Federalism
11. Inconsistency between Commonwealth and State laws: Constitution, s 109
s 109: “When a law of a State is inconsistent with a law of the Commonwealth, the latter
shall prevail, and the former shall, to the extent of the inconsistency, be invalid.”
a.
b.
c.

"Laws"
"Invalid"
"Inconsistency"

12. Commonwealth-State relations
a.
other
b.
c.
d.
e.

Power of the Commonwealth and the States to make laws binding on each
Commonwealth regulation of States
State regulation of Commonwealth
Does Commonwealth have any general immunity?
Commonwealth subjecting itself to State laws
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