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Question 1
Assume the Commonwealth Government is a signatory to a multilateral agreement called
the Convention to Eliminate Economic Discrimination. The Convention in its preamble
says:
“It is the inalienable right of all persons to be treated equally regardless of marital
status.”
The Convention requires all signatory States to take all reasonable steps to eliminate
discrimination on the ground of marital status in the course of economic activity including
the provision of housing.
Compliance with the covenants was to be secured through education and in the last resort
the ordinary courts of the land.
The Commonwealth Parliament recited the Convention in the preamble to its Property and
Economic Activity Act 2012. This Act proceeded to provide for the right to own land and
made specific provision that regardless of marital status any resident of a State may apply
to the Government of that State for a grant of unalienated Crown land held by the State
and that upon proffering a fair price for the land the resident is entitled to a grant of such
land.
Discuss the validity of the Property and Economic Activity Act 2012 (Cth).

(Question 2 follows)
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Question 2
Assume the Commonwealth Parliament has introduced a Trading and Financial
Companies Act 2012. The statute requires inter alia:
(i)

that all trading and financial corporations when seeking incorporation must include
a clause that the Board of the company will comprise at least 50% female
Directors;

(ii)

that the fees payable to Directors of trading and financial corporations must be
those fixed by a Federal Remuneration Tribunal established under the Act.

The Anglican Theological College, a tertiary institution educating Anglican Ministers,
proposes to become an incorporated entity and seeks your advice on whether it has to
comply with the Trading and Financial Companies Act (Cth) 2012.
The College operates on an annual budget of $2 million. The funding of its operations
comes from donations by the Anglican community and receipt of rents from revenue
producing property owned by the College. The College has never made a profit from its
operations.
The College seeks your advice on:
(a)
the validity of the provisions of the Trading and Financial Companies Act
2012 (Cth) and
(b)
whether the College must comply with the provisions of the Act set out in
(i)& (ii) above.

(Question 3 follows)
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Question 3
Assume that the Commonwealth Parliament relying upon the Commonwealth Constitution
s51(xx) introduces legislation that sets up a Corporations Remuneration Tribunal to “hear
and determine” the rates of pay to be paid to the Chief Executive Officer of incorporated
financial institutions.
The Tribunal comprises a panel of 3 members. The Chair of the Tribunal is a Federal
Court judge whilst the other members must have relevant financial experience. Each
member is appointed for 7 years.
The Tribunal has extensive powers to gather information and it can require the giving of
evidence and the production of documents by relevant officers of the financial corporation.
Failure to answer questions or provide documents under the statute constitutes contempt.
When making its determination of the rate of remuneration for the Chief Executive Officer
the Tribunal is obliged to have regard to “the economy, the interests of consumers and the
interests of the shareholders”.
The statute provides that the determinations of the Tribunal “shall not be challenged or
called into question in any court of law”.
X Bank has failed to produce documents as required by the Tribunal. The Tribunal has
found it guilty of contempt and imposed a substantial fine on X Bank.
X Bank did not appear before the Tribunal in respect of the contempt proceedings.
X Bank asks you, can it go straight to the High Court and successfully challenge (a)
the powers and functions of the Tribunal and/or (b) have its conviction for contempt
set aside?

(Question 4 follows)
5

6

Question 4
During the summer holiday period local government bodies such as Byron Bay Council
complained to the New South Wales government about its inability to provide appropriate
infrastructure to cope with a doubling of its population during the summer holiday season.
The Byron Bay Council can demonstrate that the town’s population doubles during the
peak summer holiday period and the cost of rubbish removal alone imposes a significant
burden on the limited resources of the Council.
In response to these complaints the New South Wales Parliament proposes to introduce
legislation to impose a “bed tax” on the providers of commercial accommodation in every
town located on the eastern seaboard of New South Wales with a permanent population
exceeding 3000 people. The bed-tax will be collected by the accommodation provider at a
rate of 20% of the guest’s bill and the money collected is to be remitted to the New South
Wales government. The revenue raised is to be paid to local government bodies on the
basis of costed schemes submitted by local government bodies for improvements to their
infrastructure such as roads, pipes and sewers.
The Accommodation Association of NSW (“AA”) believes that this new tax will have an
adverse impact on the business of its members and is opposed to the new tax.
Byron Bay Council is emphatic that the Council is entitled to financial relief and is anxious
that the “bed tax” be introduced.
The New South Wales government asks you to advise whether it can (or how it
might) successfully introduce the proposed “bed-tax”.

(Question 5 follows)
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Question 5
Assume the Criminal Law Consolidation Act 2012 (NSW) provides:s207c “It is an offence to publish material relating to an ethnic minority group containing
statements calculated to libel members of the group either individually or collectively”.
Penalty imprisonment for 5 years.
Brumby is seeking election to the Commonwealth Parliament Senate. His only platform is
to terminate the arrival of migrants from India. As part of Brumby’s campaign material he is
placing posters in shop windows in New South Wales. The posters outline his negative
views about Indians and he seeks election to the Senate to stop immigration from India to
Australia.
Brumby is arrested by NSW Police and charged under the Criminal Law Consolidation Act
2012 (NSW) s207c.
Brumby seeks your assistance. He says he is exercising his democratic right and also
says he is aware of the Posters Act 2012 (Cth) which provides inter alia:
(i)

posters may be displayed in a shop window with the permission of the owner of a
shop where a person seeks election either to federal, state or local government;
and

(ii)

posters must be of the size and length as prescribed by regulations made pursuant
to this Act.

Advise Brumby whether he is liable to be convicted.

(Question 6 follows)
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Question 6
Assume the Commonwealth Parliament enacts the Ricegrowers Industry Act 2012. The
Act establishes a Board called the Ricegrowers Association Board. The Board is
comprised of ricegrowers representatives. The Board is authorised to demand and receive
a fee payable by the ricegrower according to the acreage sown. The fees received by the
Board are paid into Consolidated Revenue Fund.
The Act also provides:
(a) a ricegrower will pay 25% less the set fee where the rice grower pays reasonable
rates of pay as prescribed by regulation made under this statute;
(b) a ricegrower will pay 50% less where the planting takes place in rural Queensland;
and
(c) failure to pay the fees within 30 days of written notice that the fees are due is an
offence liable to a penalty of $1000 per day.
A later Appropriation Act provides that an amount equal to the fees charged by the Board
shall be applied to underwrite the production of movies at the Fox Film Studio complex
located in New South Wales.
A New South Wales ricegrower does not wish to pay these fees and seeks your
advice.

END OF PAPER
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COURSE OUTLINE
Introduction
1. The Constitution
General considerations
Approaches to interpretation and characterisation:a.
b.
c.

scope of head of power
characterisation
restrictions

Federal powers
2. Trade and commerce power: Constitution, s 51(i)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
(i) Trade and commerce with other countries, and among the States.”
a.
Understanding what is “trade and commerce”
b.
Overseas trade and commerce
c.
Interstate trade and commerce
Regulation of intrastate trade and commerce

d.

3a. Taxation power: Constitution, s 51(ii)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
…
(ii) taxation; but so as not to discriminate between States or parts of States: …”
a.
b.
c.
d.

Identification of tax
Characterisation of tax laws
Revenue or regulation
Meaning of discrimination and preference

3b. Provisions in taxation laws: Constitution, s 55
s 55: Tax Bills “Laws imposing taxation shall deal only with the imposition of taxation, and
any provision therein dealing with any other matter shall be of no effect.
Laws imposing taxation, except laws imposing duties of customs or of excise, shall deal
with one subject of taxation only; but laws imposing duties of customs shall deal with
duties of customs only, and laws imposing duties of excise shall deal with duties of excise
only.”
a.
b.

Operation of the two limbs of s 55
Consequences of breach of s 55

4. Corporations power: Constitution, s 51(xx)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
…
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(xx) foreign corporations, and trading and financial corporations formed within the limits of
the Commonwealth: ….”
a.
b.
c.
d.
e.

Identification of corporation as “trading” and/or “financial” corporation
Ambit of power
Incorporation case
Liquidation
Incidental scope of power

5. External affairs power: Constitution, s 51(xxix)
s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
…
(xxix) External affairs: …”
a.
b.
c.
d.
e.
f.
g.
h.

Matters within "external affairs"; relations with other countries; matters
external to Australia; international law
Treaties and Conventions
Subject matter of treaty; historically the differing views
Implementing the treaty into municipal law
Obligations and/or recommendations
Relationship between treaty and municipal law
Possible limitations
Matters of international concern

6. Separation of powers
s 1: “The legislative power of the Commonwealth shall be vested in a Federal
Parliament…”
s 61: “The executive power of the Commonwealth is vested in the Queen and is
exercisable by the Governor-General as the Queen’s representative, and extends to the
execution and maintenance of this Constitution, and of the laws of the Commonwealth.”
s 71: "The judicial power of the Commonwealth shall be vested in a Federal Supreme
Court, to be called the High Court of Australia, and in such other federal courts as the
Parliament creates, and in such other courts as it invests with federal jurisdiction ...."
Boilermakers’ case and its significance: Constitution, s 71
Executive power of the Commonwealth: Constitution, s 61
a.
b.

General considerations
Width of power to delegate legislative authority to executive

7. Judicial power of the Commonwealth: Constitution, s 71
s 71: "The judicial power of the Commonwealth shall be vested in a Federal Supreme
Court, to be called the High Court of Australia, and in such other federal courts as the
Parliament creates, and in such other courts as it invests with federal jurisdiction ...."
s 72: “…The Justices of the High Court and of the other courts created by Parliament –
(i)
(ii)
(iii)

Shall be appointed by…
Shall not be removed …
Shall receive such remuneration…
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The appointment of a Justice of the High Court shall be for a term expiring upon his
attaining the age of seventy years, and a person shall not be appointed as a Justice of the
High Court if he has attained that age.
The appointment of a Justice of a court created by the Parliament shall be for a term
expiring upon his attaining the age that is, at the time of his appointment, the maximum
age for Justices of that court and a person shall not be appointed as a Justice of such a
court if he has attained the age that is for the time being the maximum age for Justices of
that court.
Subject to this section, the maximum age for Justices of any court created by the
Parliament is seventy years.
The Parliament may make a law fixing an age that is less than seventy years as the
maximum age for Justices of a court created by Parliament and may at any time repeal or
amend such a law, but any such repeal or amendment does not affect the term of office of
a Justice under appointment made before the repeal or amendment. …”
a. Identification of judicial power of the Commonwealth.
b. Factors to distinguish it from non-judicial power
c. Exceptions to Boilermakers – power to delegate; designated person rule; other
exceptions
d. Significance of Boilermakers
e. Practical consequences of separation of powers
The judicature: Constitution, Ch III
8. Federal jurisdiction: Constitution, s 71
a.
b.

Nature of "federal jurisdiction"
Nature of "matter"

High Court's appellate jurisdiction: Constitution, s 73
s 73: “The High Court shall have jurisdiction, with such exceptions and subject to such
regulations as the Parliament prescribes, to hear and determine appeals from all
judgments, decrees, orders, and sentences(i)
(ii)

Of any Justice or Justices exercising the original jurisdiction of the High Court;
Of any other federal court, or court exercising federal jurisdiction; or of the
Supreme Court of any State, or of any other court of any State from which at the
establishment of the Commonwealth an appeal lies to the Queen in Council;
Of the Inter-State Commission, but as to questions of law only;

(iii)

and the judgment of the High Court in all such cases shall be final and conclusive.
But no exception or regulation prescribed by the Parliament shall prevent the High Court
from hearing and determining any appeal from the Supreme Court of a State in any matter
in which at the establishment of the Commonwealth an appeal lies from such Supreme
Court to the Queen in Council.
Until the Parliament otherwise provides, the conditions of and restrictions on appeals to
the Queen in Council from the Supreme Courts of the several States shall be applicable to
appeals from them to the High Court.”
a.
b.

Prerequisites for s 73 jurisdiction
Parliamentary power to make exceptions and regulate
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High Court's original jurisdiction: Constitution, s 75(iii) and s 75(v); s 76(i) and s
76(ii)
s 75: “In all matters …
(iii)

In which the Commonwealth, or a person suing or being sued on behalf of the
Commonwealth, is a party … the High Court shall have original jurisdiction.

…
(v) In which a writ of Mandamus or prohibition or an injunction is sought against an
officer of the Commonwealth … the High Court shall have original jurisdiction.”
s 76: “The Parliament may make laws conferring original jurisdiction on the High Court in
any matter …
(i)
(ii)

Arising under this Constitution or involving its interpretation.
Arising under any laws made by the Parliament.”
a.
Sections 75-76 specialised original jurisdiction
b.
"Commonwealth" or person within extended phrase "being sued . . ." in s
75(iii)
c.
"Officer of the Commonwealth" and relevant remedies under s 75(v)
d.
Matter "arising under or involving the interpretation of the Constitution"
within s 76(i)
e.
When a matter "arises" within s 76(ii)

Power to define jurisdiction: Constitution, s 77
s 77: “With respect to any of the matters mentioned in the last two sections the Parliament
may make laws:
(i) Defining the jurisdiction of any federal court other than the High Court:
(ii) Defining the extent to which the jurisdiction of any federal court shall be exclusive of
that which belongs to or is vested in the courts of the States:
(iii) Investing any Court of a State with federal jurisdiction.”
a.
b.
c.

"Any court of a State"
Role of administrative officers and implications of Harris v Caladine
Repository of federal judicial power - Kable v DPP

Prohibitions
9a. Prohibition of a State from imposing duties of excise etc: Constitution, s 90
s 90: “On the imposition of uniform duties of customs the power of the Parliament to
impose duties of customs and of excise, and to grant bounties on the production or export
of goods, shall become exclusive …”
a.
b.
c.
d.
e.
f.

"Excise duty"
What is a duty of excise? The history.
What is excluded?
Reason s90 included in Constitution
The Dennis Hotels anomaly and restrictions on it
The broad view has triumphed

9b. "Absolute freedom" of trade, commerce and intercourse: Constitution, s 92:
s 92: “On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall be
absolutely free…”
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a.
b.
c.
d.

The fresh start to the interpretation of s 92 in Cole v Whitfield
The application of the fresh start
Absolutely free and legitimate local interest
Marketing legislation

Implied freedoms
10a. The implied freedom of communication
a.
b.
c.

Freedom of political discussion
The Lange modifications
Broad view of political discussion

Federalism
11. Inconsistency between Commonwealth and State laws: Constitution, s 109
s 109: “When a law of a State is inconsistent with a law of the Commonwealth, the latter
shall prevail, and the former shall, to the extent of the inconsistency, be invalid.”
a.
b.
c.

"Laws"
"Invalid"
"Inconsistency"

12. Commonwealth-State relations
a.
other
b.
c.
d.
e.

Power of the Commonwealth and the States to make laws binding on each
Commonwealth regulation of States
State regulation of Commonwealth
Does Commonwealth have any general immunity?
Commonwealth subjecting itself to State laws
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