LEGAL PROFESSION ADMISSION BOARD

Time: Three Hours

Permitted Materials:

AUSTRALIAN CONSTITUTIONAL LAW

MARCH 2014

This paper consists of six questions.
Candidates are required to attempt any four questions.
No question is compulsory.

All questions are of equal value.

If a candidate answers more than the specified number of
guestions, only the first four questions attempted will be marked.

All questions may be answered in one examination booklet.

Each page of each answer must be numbered with the appropriate
guestion number.

Candidates must indicate which questions they have answered on
the front cover of the first examination booklet.

Candidates must write their answers clearly. Lack of legibility may
lead to a delay in the candidate’s results being given and could, in
some circumstances, result in the candidate receiving a fail grade.

This examination is worth 80% of the total marks in this
subject.

This is a closed book examination. No materials are permitted
in the examination room.

Attached to this paper is a copy of the Law Extension Committee’s Case List and
the Course Outline incorporating appropriate excerpts from the Constitution.

As some instances of cheating and of bringing unauthorised material into the
examination room have come to the attention of the Admission Board, candidates
are warned that such conduct will result in instant expulsion from the examination
and may result in exclusion from all further examinations.

This examination should not be relied on as a guide to the form or content of future examinations in

this subject.

©2014 Legal Profession Admission Board

v StudentBounty.com



http://www.studentbounty.com/
http://studentbounty.com/

wrenm StudentBounty.com


http://www.studentbounty.com/
http://studentbounty.com/

Question 1

teach the principles of banking and finance to mature age students who have no pri
tertiary education. The students are not charged any fees. The funds to operate the
schools are raised by X College running a tennis tournament on each school site during
the December-January school holidays. Fees are paid to enter the tournament.

X College is concerned about the impact of a new Commonwealth enactment, the
Corporations Law for Schools Act 2014. The new Act is stated to apply to all incorporated
education institutions which are foreign corporations or trading or financial corporations
within the Commonwealth. The new Act provides inter alia:-
a. prices must be charged by an incorporated education institution for its goods or
services and all prices shall be subject to approval by a School Prices Tribunal
established under the Act;

b. the curriculum offered by an incorporated education institution must be submitted
to a Curriculum Approval Tribunal also established under the Act;

c. The Directors of an incorporated education institution must compulsorily retire after
seven years as a Director.
(A) Does the Corporations Law for Schools Act 2014 apply to X College?
AND

(B) Does X College have to comply with provisions (a), (b) and (c) in the
Corporations Law for Schools Act 20147

Advise X College.

(Question 2 follows)
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Question 2

Australia is a party to the 1972 Convention for the Conservation of Antarctic Seals.
Convention which applies to seals found on the Antarctic continent and surroundi
200km maritime zone, provides in Article 3 that:

Parties to this Convention are required to ensure that seals are not subject to commercial
exploitation and in particular are to prohibit:

(a) the killing of seals other than for scientific research;

(b) the sale of any seal products, such as seal meat, seal fur or seal oil.

The Southern Fur Seal lives during the summer in colonies along the Antarctic coastline.
During the winter, the seals migrate north to Seal Beach in Tasmania.

The Tasmanian Government has for many years operated a tourist information and
education centre at Seal Beach. The Tasmanian Government has actively promoted
tourist activities at Seal Beach and it is very profitable for the Tasmanian Government due
to the ever increasing numbers of tourists coming to the area. International research has
alerted the Commonwealth Government to the possibility that the decline in the birth rate
for the Southern Fur Seal in Antarctica might be linked to the Tasmanian Government’s
tourism activities at Seal Beach.

Animal activists and conservationists lobby the Commonwealth Parliament to enact
legislation to end the tourism activities at Seal Beach. The Commonwealth Parliament
introduces amendments to the Seal Act 1975 (Cth), a statute that generally implemented
the provisions of the Convention within Australia.

The amendment introduced in 2014 provides:

“The species of seal known as the Southern Fur Seal shall not be subject to exploitation
for the purposes of the tourism industry.

Penalty $500,000. "

The Tasmanian Government is financially dependent upon the tourism industry located at
Seal Beach. It seeks your advice on the validity of the amendment introduced in 2014 to
The Seal Act 1975 (Cth).

Advise the Tasmanian Government.

(Question 3 follows)
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Question 3

The Australian Competition Tribunal is established by the Trade Practices Act 1974
The Tribunal comprises a Presidential member who must be a Federal Court judge a
other members all of whom are appointed for 7 years.

The Trade Practices Act 1974 (Cth) s50A deals with an acquisition abroad of a controlling
interest in a company, leading to a controlling interest in an Australian trading corporation.
The Australian Competition Tribunal, in respect of such an acquisition, may make a
declaration under s50A(1) that “it is satisfied that the latter controlling interest results in a
substantial Australian market dominance and does not result in any countervailing public
benefit”. Further the statute provides that a declaration under s50A(1) “shall not be
challenged or called into question in any court of law”.

By s50A(6) it is provided that “After the end of 6 months after a declaration is made...the
Australian trading corporation shall not ...carry on business in the Australian market”
S50A(6)

If the Australian trading corporation persists in carrying on the relevant business, the
Australian Competition and Consumer Commission may ask the Federal Court of Australia
“to grant an injunction” under s80(1A) of the Act or for “an order for disposal of assets”
under s81(1B).

The statute obliges the Tribunal prior to making any declaration under s50A to allow any
party likely to be affected by a declaration to make written submissions to it.

A declaration under s50A(1) has been made against T Ltd without permitting T Ltd to

make written submissions. T Ltd wants to obtain judicial review of the proceedings and
seeks your advice.

(@) Is the Tribunal validly constituted and is it a judicial or non-judicial body? Give
reasons for your conclusion.

(b) What is the nature of the proceedings before the Federal Court of Australia?
Explain the constitutional provisions that authorise the jurisdiction.

(c) Advise T Ltd whether it may seek review in the High Court of the declaration
made by the Tribunal pursuant to s50A(1).

(Question 4 follows)
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Question 4

Authority is prepared to acquire land, even compulsorily, to this end. Under the
Environmental Planning and Assessment Act 1979 (NSW), Woollahra Municipal Council,
the local council, has a planning scheme which would not permit the installation of an
“Express Mail” box in that locality.

At the instigation of the residents the local council has convened a meeting to consider the
issue as the Commonwealth Authority has made it clear that it believes the law is on its
side. When the residents attend the meeting they discover it is closed to the residents at
the request of the Commonwealth Authority. The residents consider that the closure of the
meeting can be challenged and wish to seek legal advice. To permit the residents to seek
such advice the meeting is delayed.

The Commonwealth Authority, pending the re-convening of the local council meeting,
becomes determined to erect the “Express Mail” box at the site it has chosen even though
the local council has made it clear it will offer an alternative site in a nearby street.

(a) Does the Australian Postal Commission have the law on its side?
(b) Do the residents have the law on their side?

BOTH (a) AND (b) must be answered.

Question 5

Assume that the Commonwealth Parliament has enacted the Radio Transmitters and
Receivers Act 2014 as “an Act relating to the use of radio transmitters and receivers and
other matters”. The lengthy and detailed provisions of the Act deal with such aspects of
radio transmitters and receivers as — common standards for radio equipment, radio
frequency planning (i.e. dividing the radio spectrum into frequency bands and specifying
the purposes of the use for each band), the issuing of licences for radio transmitters and
also the issuing of licences for receivers which have been declared by regulations to be
“receivers” for the purposes of the Act.

Assume the New South Wales Road Safety Act 1980 provides:

“A person must not own, sell, use or possess a device the sole or principal purpose of
which is to prevent the effective use of a prescribed speed measuring device or to detect
when a prescribed speed measuring device is being used.”

X does own a police radar detector and uses it in her car when travelling in New South
Wales. X has been charged under the New South Wales Act and she advises you that:-

(a) X's detector is of a type which has been declared by regulation to be a “receiver” and it
has been “licensed” for the purposes of the Radio Transmitters and Receivers Act 2014
(Cth).

(Question 5 continues)
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(Question 5 continued)

Commonwealth Parliament inserts a new provision into the Radio Transmitters a
Receivers Act 2014 to provide “this Act is not intended and shall be deemed never to have
been intended to exclude or limit the operation of a law of a State which is capable of
operating concurrently with this Act”.

You are to advise X in respect of (a) and (b) and whether she will be convicted under
the New South Wales Road Safety Act 1980.

Question 6

Assume that the Commonwealth Parliament enacts the Citrus Fruit Industry Act 2002
(Cth). The Act establishes a statutory board, the Citrus Fruit Industry Board, composed of
industry representatives and Government appointees. The Board is authorised by the
statute to demand and receive a compulsory fee. The fee payable under the Act is $100
per tree planted during each year. Heavy fines are applicable when the fee is not paid
within 30 days of a demand being made by the Board.

The Act provides that a producer is entitled to a reduction in the fee by 50% where the
producer plants a citrus tree in either rural Victoria or rural New South Wales (defined as
land further than 100 km from the GPO of either Melbourne or Sydney).

The Act provides for a complete exemption from the fee where the planting of citrus trees
is performed by youth labour and paid at rates recommended by the Commonwealth.

No services are provided by the Board. The fees are paid into the Consolidated Revenue
Fund. A later Appropriation Act provides that an amount equal to the fees raised by the
Board shall be appropriated for the Australian Film Commission.

A small NSW producer living 30 kms outside Sydney, who plants and grows citrus for her

personal consumption, seeks your advice as to whether she can resist payment of any
fees to the Board.

Advise the NSW producer whether there is a constitutional ground for her to resist
payment of any fees to the Board.

END OF PAPER
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| COURSE OUTLINE

Introduction

1. The Constitution
General considerations
Approaches to interpretation and characterisation:-

a. scope of head of power
b. characterisation
c. restrictions

Federal powers

2. Trade and commerce power: Constitution, s 51(i)

s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:
(i) Trade and commerce with other countries, and among the States.”

Understanding what is “trade and commerce”
Overseas trade and commerce
Interstate trade and commerce
Regulation of intrastate trade and commerce

aoop

3a. Taxation power: Constitution, s 51(ii)

s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:

(ii) taxation; but so as not to discriminate between States or parts of States: ...”

Identification of tax

Characterisation of tax laws

Revenue or regulation

Meaning of discrimination and preference

oo

3b. Provisions in taxation laws: Constitution, s 55

s 55: Tax Bills “Laws imposing taxation shall deal only with the imposition of taxation, and any
provision therein dealing with any other matter shall be of no effect.

Laws imposing taxation, except laws imposing duties of customs or of excise, shall deal with
one subject of taxation only; but laws imposing duties of customs shall deal with duties of

customs only, and laws imposing duties of excise shall deal with duties of excise only.”

a. Operation of the two limbs of s 55
b. Consequences of breach of s 55
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4. Corporations power: Constitution, s 51(xx)

s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:

(xx) foreign corporations, and trading and financial corporations formed within the limits of the
Commonwealth: ...."

Identification of corporation as “trading” and/or “financial” corporation
Ambit of power

Incorporation case

Liguidation

Incidental scope of power

cooow

5. External affairs power: Constitution, s 51(xxix)

s 51: “The Parliament shall, subject to this Constitution, have power to make laws for the
peace order and good government of the Commonwealth with respect to:

(xxix) External affairs: ...”

a. Matters within "external affairs”; relations with other countries; matters
external to Australia; international law

Treaties and Conventions

Subject matter of treaty; historically the differing views

Implementing the treaty into municipal law

Obligations and/or recommendations

Relationship between treaty and municipal law

Possible limitations

Matters of international concern

S@reao0C

6. Separation of powers

s 1: “The legislative power of the Commonwealth shall be vested in a Federal Parliament...”
s 61: “The executive power of the Commonwealth is vested in the Queen and is exercisable
by the Governor-General as the Queen’s representative, and extends to the execution and
maintenance of this Constitution, and of the laws of the Commonwealth.”

s 71: "The judicial power of the Commonwealth shall be vested in a Federal Supreme Court,
to be called the High Court of Australia, and in such other federal courts as the Parliament
creates, and in such other courts as it invests with federal jurisdiction ...."

Boilermakers’ case and its significance: Constitution, s 71

Executive power of the Commonwealth: Constitution, s 61

a. General considerations
b. Width of power to delegate legislative authority to executive

7. Judicial power of the Commonwealth: Constitution, s 71
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s 71: "The judicial power of the Commonwealth shall be vested in a Federal Supreme Court,
to be called the High Court of Australia, and in such other federal courts as the Parliament
creates, and in such other courts as it invests with federal jurisdiction ...."

s 72: “...The Justices of the High Court and of the other courts created by Parliament —
() Shall be appointed by...
(i) Shall not be removed ...
(iii) Shall receive such remuneration...

The appointment of a Justice of the High Court shall be for a term expiring upon his attaining
the age of seventy years, and a person shall not be appointed as a Justice of the High Court if
he has attained that age.

The appointment of a Justice of a court created by the Parliament shall be for a term expiring
upon his attaining the age that is, at the time of his appointment, the maximum age for
Justices of that court and a person shall not be appointed as a Justice of such a court if he
has attained the age that is for the time being the maximum age for Justices of that court.

Subiject to this section, the maximum age for Justices of any court created by the Parliament
is seventy years.

The Parliament may make a law fixing an age that is less than seventy years as the maximum
age for Justices of a court created by Parliament and may at any time repeal or amend such a
law, but any such repeal or amendment does not affect the term of office of a Justice under
appointment made before the repeal or amendment. ...”

Identification of judicial power of the Commonwealth.

Factors to distinguish it from non-judicial power

c. Exceptions to Boilermakers — power to delegate; designated person rule; other
exceptions

d. Significance of Boilermakers

e. Practical consequences of separation of powers

oo

The judicature: Constitution, Ch Il

8. Federal jurisdiction: Constitution, s 71

a. Nature of "federal jurisdiction”
b. Nature of "matter”

High Court's appellate jurisdiction: Constitution, s 73

s 73: “The High Court shall have jurisdiction, with such exceptions and subject to such
regulations as the Parliament prescribes, to hear and determine appeals from all judgments,
decrees, orders, and sentences-

0] Of any Justice or Justices exercising the original jurisdiction of the High Court;

(i) Of any other federal court, or court exercising federal jurisdiction; or of the
Supreme Court of any State, or of any other court of any State from which at the
establishment of the Commonwealth an appeal lies to the Queen in Council;

(iii) Of the Inter-State Commission, but as to questions of law only;

and the judgment of the High Court in all such cases shall be final and conclusive.
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But no exception or regulation prescribed by the Parliament shall prevent the High Court fro
hearing and determining any appeal from the Supreme Court of a State in any matter in
which at the establishment of the Commonwealth an appeal lies from such Supreme Court to
the Queen in Council.

Until the Parliament otherwise provides, the conditions of and restrictions on appeals to the
Queen in Council from the Supreme Courts of the several States shall be applicable to
appeals from them to the High Court.”

a. Prerequisites for s 73 jurisdiction

b. Parliamentary power to make exceptions and regulate
High Court's original jurisdiction: Constitution, s 75(iii) and s 75(v); s 76(i) and s 76(ii)

s 75: “In all matters ...

(iii) In which the Commonwealth, or a person suing or being sued on behalf of the
Commonwealth, is a party ... the High Court shall have original jurisdiction.

(v) In which a writ of Mandamus or prohibition or an injunction is sought against an
officer of the Commonwealth ... the High Court shall have original jurisdiction.”

s 76: “The Parliament may make laws conferring original jurisdiction on the High Court in any
matter ...

0] Arising under this Constitution or involving its interpretation.
(i) Arising under any laws made by the Parliament.”
a. Sections 75-76 specialised original jurisdiction
b. "Commonwealth" or person within extended phrase "being sued . . ." in' s
75(iii)
C. "Officer of the Commonwealth" and relevant remedies under s 75(v)
d. Matter "arising under or involving the interpretation of the Constitution" within
s 76(i)
e. When a matter "arises" within s 76(ii)

Power to define jurisdiction: Constitution, s 77

s 77: “With respect to any of the matters mentioned in the last two sections the Parliament
may make laws:

() Defining the jurisdiction of any federal court other than the High Court:
(i) Defining the extent to which the jurisdiction of any federal court shall be exclusive
of that which belongs to or is vested in the courts of the States:

(iii) Investing any Court of a State with federal jurisdiction.”
a. "Any court of a State"
b. Role of administrative officers and implications of Harris v Caladine
C. Repository of federal judicial power - Kable v DPP

Prohibitions

9a. Prohibition of a State from imposing duties of excise etc: Constitution, s 90
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s 90: “On the imposition of uniform duties of customs the power of the Parliament to impos
duties of customs and of excise, and to grant bounties on the production or export of goods,
shall become exclusive ..."

"Excise duty"

What is a duty of excise? The history.

What is excluded?

Reason s90 included in Constitution

The Dennis Hotels anomaly and restrictions on it
The broad view has triumphed

~PooOTw

9b. "Absolute freedom" of trade, commerce and intercourse: Constitution, s 92:

s 92: “On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall be
absolutely free...”

The fresh start to the interpretation of s 92 in Cole v Whitfield
The application of the fresh start

Absolutely free and legitimate local interest

Marketing legislation

aoop

Implied freedoms

10a. The implied freedom of communication

a. Freedom of political discussion

b. The Lange modifications

C. Broad view of political discussion
Federalism

11. Inconsistency between Commonwealth and State laws: Constitution, s 109

s 109: “When a law of a State is inconsistent with a law of the Commonwealth, the latter shall
prevail, and the former shall, to the extent of the inconsistency, be invalid.”

a. "Laws"
b. "Invalid”
C. "Inconsistency”

12. Commonwealth-State relations

a. Power of the Commonwealth and the States to make laws binding on each
other

b. Commonwealth regulation of States

C. State regulation of Commonwealth

d. Does Commonwealth have any general immunity?

e. Commonwealth subjecting itself to State laws
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