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Question 1

per tonne which was the current market price at the time. The sand was to be in go
condition upon delivery. The sand was to be delivered in 2 equal instalments with the first
instalment to be delivered as soon as possible and the second half two months later. The
price was payable upon delivery.

When Amber delivered the first instalment to Bill on 1 July Bill rejected it and told Amber
he was terminating the contract. He did not give any reasons. Amber sued Bill for
damages for breach of contract. At the trial the following facts appear:

a) The first instalment was only 210 tonnes.

b) It was possible for Amber to have delivered it sooner but she chose to use all her
stock of sand at the time to fulfil another contract with a first time customer from
whom she hoped to get repeat trade.

c) Water had seaped into the truck carrying the sand and at the time it had arrived at
Bill's 70% of it was wet and it would have taken Bill twice as long to unload it and
move it to storage than if it had been dry.

d) The market price for A Grade West Coast Sand after entry into the contract dropped
to $80 per tonne and Bill “wanted out” of the contract so he could obtain cheaper
sand on the market.

e) After termination of the contract the price for A Grade West Coast rose to $110 a
tonne and Amber was able to sell all her supplies on the market.

Do you think Bill had a right to terminate the contract? If you assume Bill had no
right to terminate the contract what damages could Amber recover from him?

Put aside the facts in (a)-(e) and assume that after Bill terminated the contract the
only relevant fact in evidence was that the first instalment tendered was Grade A
East Coast Sand which was the same quality as Grade A West Coast Sand and had
the same market price and was suitable for Bill’s use. When the instalment was
rejected by Bill, Amber inspected the sand and noticed it was East Coast sand, she
quickly offered to send over the West Coast sand she had in stock for Bill but Bill
had said that it was too late. What would be the rights of Bill and Amber in this
circumstance?

(Question 2 follows)
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Question 2

In January 2011 Jack visited the Saturn Casino in Sydney for the first time. He playe
cards and lost. He then visited the casino every day for the next 6 months. He lost every
time. The management of the casino refer to him as an ‘incompetent gambler'.
Nevertheless, his frequent visits brought him to their attention and although the sums he
lost were small they did not know much about him and could not tell how large a
percentage of his income he was losing. As part of their community service they took him
aside and told him that they offered a service to pay for an assessment with a psychologist
if a customer may be at risk of having a gambling problem stating ‘we are not in the
business of taking away food from customers’ tables’. When Jack hesitated they said to
him that they might have to exclude him unless they were sure he did not have a problem.
He then agreed to the assessment. The result of the assessment was that Jack was a
pathological gambler but that he had no compulsion to gamble large sums of money. He
earned a good income of $300,000 a year and the sums he gambled and lost were a small
fraction of this. On the basis of that report the casino allowed him to continue gambling
there.

This all changed 6 months later when Jack brought his new girlfriend Eliza to the casino.
Eliza was well known because she was one of the richest women in the world. She had
amassed her own individual fortune as well as inherited a large family fortune and had
recently been in the press in relation to a bitter court battle she was involved in with her
brother over the family fortune. It was well recorded that this litigation subjected her to a lot
of stress. She had made a statement to the press during the litigation, ‘if | left this business
to my brother he would have broken it up and sold it and 1000s of people would have lost
their jobs, | have tried to save it yet the press have portrayed me as the evil one, | feel | do
not have a friend in the world'.

On their first visit to the casino she opened an account with the Casino in both her name
and Jack’s name and deposited $5 million. She had no interest in gambling and allowed
Jack to use the money. He lost all $5million that night. They regularly visited the casino
and every time Jack gambled away millions of dollars. The casino noticed the massive
increase in bets that Jack was making which did not correspond with the report given to
them by the psychologist but thought that this was still small change for Eliza. At one time
when Eliza went to the counter to transfer more money into the casino account the woman
at the counter said to her, ‘are you sure you want to do this, he does not seem to have
much luck winning anything, perhaps you should buy him some card lessons’. To this Eliza
replied, ‘I know but | love him and would do anything for him and | would hate for him to
leave me, | do not know what | would do if that happened, he is all | have’. At another time
when Eliza was depositing $5 million into the account the attendant said, ‘you know that if
he loses that you get nothing but if you deposit $10 million into the account and he loses
then we would refund you back $1million’. Eliza thought that was a good deal and from
then on deposited amounts of $10 million each time. Needless to say Jack lost it all.

(Question 2 continues)
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(Question 2 continued)

On another occasion when Jack was playing cards he ran out of credit and asked Eliza t
go and transfer some more money. The attendant at the card table heard her say, ‘have
you not had enough for tonight let's go home’. He also heard Jack then say to her, ‘if you
do not do it I will leave you, you would not want that would you'. At that point Eliza
immediately went and transferred the money.

Finally Jack and Eliza agreed that their relationship was not working and went to see a
counsellor. At that meeting when they told the counsellor what had been going on he
replied, ‘that casino sure seems to have taken you two for a ride’. Jack and Eliza now
approach you for advice as to whether Jack has any claim against the Casino for the
monies he lost and similarly whether Eliza has any claim for the monies she deposited into
the casino account and lost.

Advise them on what rights (if any) they have to do so. As a starting point, you may
assume that the contracts between Jack and the Casino, and Eliza and the Casino,
respectively, were prima facie valid and legal.

(Question 3 follows)
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Question 3

and takes his car there for repairs and service about twice a year. As he enters the doo
Smiths’ there is a sign on the wall behind the counter that says, ‘All vehicles are accepte
for repair subject to the terms and conditions appearing in our invoice’. The sign is on
white paper (A4) with Black writing, next to it are numerous advertisements for products
sold at Smith’s auto. Andrew never read the sign, he always dropped off his car on his way
to work and was in a hurry.

When he returned to pick up his car the attendant would hand him an ‘invoice’ to sign. This
had his name on it, the details of the car and the work done. The invoice stated:

The customer acknowledges that the agreed repair work has been satisfactorily
performed.

Smith’s Auto regrets that no responsibility can be accepted for damage or loss
caused to the customer’s cars by fire, theft or otherwise.

On the occasion in question Andrew left his car for some repair work to be done and
followed the usual routine set out above. When he returned to pick it up the next morning
he signed the invoice as above and went out into the yard to collect his car. To his shock
he found that the GPS navigation system fitted to the car was missing and the car clearly
showed signs of being in an accident.

The evidence shows that overnight thieves had broken into Smith’'s Auto and stolen the
GPS system from the car. Andrew’s car was not locked, however, Smith’s Auto was locked
and the alarm was on but the thieves managed to disarm the alarm system and get past
the locks: it was alleged it was an inside job but this could not be proven.

In addition, during the previous day the manager needed to go to a meeting. The car yard
was full of cars that day that were in for repairs and he could not get his own car out
without having to move many cars. Andrew’s car was over near the curb so he decided to
take it to get to his meeting. By this time the repair work had been done and the manager
thought it would be good to see how it was running before Andrew picked it up. He drove
the car to his meeting and parked it outside the cafe where the meeting was being held.
While at the meeting someone ran into the car causing damage to the rear of the car. They
then drove off and were never identified.

Andrew seeks your advice as to whether Smith would be protected by the clauses in
the invoice if Andrew were to take action against Smith’s Auto.

Answer this question by reference to general principles of common law. Do not
consider any statutory provisions you might think relevant.

END OF PAPER
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