1995 HIGHER SCHOOL CERTIFICATE EXAMINATION

LEGAL STUDIES

General Comments

This year 6557 candidates presented for the 2 Unit Legal Studies examination and 1703 for the
3 Unit examination, a decreasetle 2Unit candidaturdor 1994, and anncreasefrom the

number presenting for 3 Unit ithe same year. Themost notable changed$rom the
examination in 1994 were:

. An increase in the time available for Sections Il and lll. The resuhisfwasthat the
quality of the responses was improved.

. The holisticquestions werélirected andesponse to this was veppositive, although
some candidates went no further than the suggested dot points.

. As in other yearsthe good candidates referred successfullythe stimulus material
which the poorer candidates often ignored altogether.

. Again candidates anemindedthat themarksare an indication of thamount of time
they should spend in answering the relevant part.

. By and large most candidates answered the structured questions as required.

. The new structure fothe casestudies resulted in an increasetive quality of these
responses.

. In the options the structuredguestion wasgenerally themost popular except for
Environment and the Law, where twice as many candidates chose to answer the holistic
guestion.

. In the case studies this trend was less obvious.

. In the 3 Unit papethe pilotmodulesare stillpopular, reflecting a hesitation to try the

new modules.
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2 UNIT
SECTION |

The multiple choiceanswersare asfollows. As in previous yeardhere were very few
candidates who chose more than one answer or who failed to choose any correct answer.

Question Answer % Correct
1 B 26.33
2 A 62.03
3 C 94.45
4 C 51.42
5 B 43.95
6 D 3141
7 B 36.82
8 D 43.13
9 B 69.77

10 A 13.70
11 B 93.97
12 C 53.36
13 B 78.34
14 C 49.87
15 A 14.09
16 D 69.54
17 A 73.85
18 C 89.13
19 D 43.62
20 D 36.02
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SECTION I

Consumers and the Law

Question21

Consumers have a right to receive accurate information about products or services so that they can
make informed decisions when they buy. It is often argued, however, that business should e free to
advertise and market goods in such a way as to maximise sales.

Discussthis statement and evaluatee role of regulation and self-regulation of marketing in protecting
the rights of consumers.

In your answer you should at least:
. identify theways in which marketing and advertising are regulateddrysumedaw;

. comment orthe extent towhich the control of advertisingand marketing interferewith
freedom of expression.

General Comments

The generaktandard ofthe responses was gootkflecting an adequatkenowledge of the
relevant legislation. Problems, however, arose in addretsrgjemand with identifying the
meaning and role of self-regulation jarticular. Candidates, in their interpretation of the
question, tended to blend marketing and advertising. Oftenféileg to analyse legislative
controls and the way(s) in which these impact on business freedom and independence.

Excellent Responses

Theseresponsediealt with all aspects of theuestion, often including a brief historical
summary. Relevant legislation affecting advertising and marketing was also discussed, as was
occupational licensing by botgovernment and industry (self-regulation)Using their
analyticaland evaluativeskills, students successfully showed appreciation of the relative
positions of consumer rights and the rights of business.

Above Average Responses

These responses contained material relevant to all aspects of the question dealt with at a slightly
more superficial level. Self-regulatiowas often notdiscussed, andhany studentgailed to
differentiate adequately between advertising aragketing. An attempivas usually made to
identify and analyse the role of the law in relation to a free unregulated market.
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Average Responses

In theseresponsescandidates dealtvith some relevant legislation andhowed abasic
understanding othe impact of regulation. Self-regulatiomwever, waseither ignored or
misunderstood. Emphasis was descriptivepassagesighlighting legislation and rekant

cases, but including only some analysis of interference. Many responses included prepared but
irrelevant information.

Poor Responses
Theseresponseglid not answethe greater part of thguestion, were very descriptive but
included no coherent or relevaatgument. Confusioabout self-regulation, advertising and

marketing, andhe concept ofreedom of expression agplied to businessyas common.
Such responses were often brief, inaccurate, emotional or irrelevant.

Question 22

Kate bought a toy for her daughter, Isabel. Her daughter is injured because of a manufacturjng
fault in the toy.

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
questions:

@ What is the nature of th@onsumer contract?

(b) Describethe manner inwhich statutory controldoth protectthe rights of consumers and
regulatemanufacturers and suppliers of consumer goods and services.

(©) Evaluate the effectivenesstioé law in protectingconsumersuch asKate and Isabel, and in
providing redressagainst manufacturers and suppliers of faulty goods and services.

General Comments

In this, the most popular of the consumer questions, the staadaieledvas generallygood
and better than iprevious years. Nadll students referred tthe stimulus material, and of
those who did so many were often the poorer candidates. The wordhmggokstion proved
difficult for many ofthe poorer candidates, e.germs such asedress statutory controlsand
evaluatewere frequently not understood.

Excellent Responses

These responses included a comprehensive definition of consumer contract, including offer and
acceptance, intention, consideration, privity, implied and expressed terms, and the notion
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of liability. These responses included relevant description of statutory controls, Sat®ds$
Act, Trade Practices AcDoor to Door Sales Actand Motor Dealers Actncluding the
specificprovisions ofthese acts, as well as excellent summaries of #fiectiveness, and
otherforms of redressyiz, self-help,mediation, Tribunals, Trade Practices @dsaion and
Courts, as well as a discussion of the time, cost and availability of each.

Above Average Responses

Much of the information contained irthe excellentresponses was also fourigere, e.qg.
elements of a contracterms, statutes, controlling Acts, descriptions @levant statutory
controls and how they operate to the benefit of consumers. Although good descriptions of the
various forms of redressere included, this section tendedlack the depth ofnalysis of
effectiveness that typified excellent responses.

Average Responses

Most of these responses included a gewrplanation of thelements of a contractoffer and
acceptance, intention, consideratiosomeincluded impliedterms, aswell as a list of the
relevant legislation but only that relating to the point of viewhefmanufacturers or suppliers
or the consumers, but not both. Evaluation of the effectivenabke ¢édwwas not good, with
most responses giving a list of the avenues of redress but failing to diseweftectiveness of
such avenues.

Poor Responses
These were mainly inappropriate prepaaedwerghat failed toanswerthe question. Some

elements othe contracivere listed asvas somecase material. Often, howevdhe facts of
such cases were incorrect.

Environment and the Law

Question 23

As political issues, conservation and protection of the environment are of comparatively recent
origin. Indeed, 20 years ago a book on environmental law would never have been written. Today it
is acknowledged that the Commonwealth and the States play important roles in relation to th¢
environment.

Discussthis statement and elumte theeffectiveness dhustralian environmental law iresponding to
the changes in conditions and attituddisat have focussedattention onthe protection of the
environment.

In your answer, you should at least:
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. identify thesources of environmental law

. comment onthe role of law reform agencies and othegroups in the development of
environmental law.

General Comments

This wasthe most popular question of this Option. Average to pcandidates tended to
identify the pointers on sources and pressure groups ratihgr than tailoring theiresponses

to thequestion. Unfortunately martgnded to ignore thstem orreferred only briefly to it.

There was generally excellent use of supporting material that was both relevant and up-to-date.

Excellent Responses

In responses in this category students used the stem of the question, referring to it as a stimulus
to discussthe growth of environmental law irthe 20th century. Theyhowed a good
understanding and elaboration of #wurces of environmental law, which were supported by

the accurate use of relevant cases and legislation. Here stddentssedhe role ofpressure
groupsand lawreform agencies, linking this role to changes in thisa of thdaw. They
acknowledged both the initiatives and the weaknesses that still exist.

Above Average Responses

Candidateswhose responses were in tlaategory made reasonableuse of the stem by
acknowledging the fact that environmental law has grown recently. They listed the sources and
cited some relevant cases and legislation, as well as recognising the role of pressure groups and
law reform agencies, but made only a limited attempt to evaluate their impact on environmental
law. At this level reasonable attempts were made to aggeg®sitive initiativesnade in this

area of law and the areas that still need to be addressed.

Average Responses

In responses in thisategory candidates failed ¢gpasp whatthe question wageally asking.
Descriptive and sketchy explanations of fueirces of environmental law were provided, as
well as reference tsomerelevantcases and to appropriate legislatiomhere was some
recognition of the role opressure groupbut little or no evaluation of theffectiveness of
environmental law in responding to changing attitudes.

Poor responses

Poor studentsended either to dwell completely on teeem ofthe question or to ignore it
completely. Their responses were patchy descriptions of the sources and iscomeedgue
references to pressure groups. Any casted were often irrelevant or incorrect, with neal
understanding of the question and no analysis being displayed.
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Question 24

Margaret and Eilis live next to a factory where meat is processed. An awful smell comes from the
factory almost all the time, and once every two weeks Margaret's and Eilis's house is coveregl in
black smoke from the factory. Margaret and Eilis would like to take legal action against the fgctory.

Refer tothe above statement and ugeur knowledge ofhe legal sytem toanswer the following
guestions:

@ Whatrights and duties are recognised the Common Law might heslevant to this situation?

(b) Explainthe ways in whichthe laws passed bythe three levels ofAustralian governmertiave
both increasedhe protection of environmentalghts available atCommon Lawand imposed
additional duties.

(©) Evaluatethe effectiveness dahe system of environmentéw in recognising and balancing
various interests in the environment.

General Comments

Many candidatesshowed alack of understanding of environmental rights and duties at
CommonLaw andmany assumedhat rights and duties werthe samething. There was
generalmisunderstanding ahe jurisdiction of the Land anBnvironment Court, andnany
students had difficulty in identifying the various interests referred to in part (c).

Excellent Responses

Here candidates provided answers that addressed the whole question aredemaatsupport
material and analysis.

In part (a) theynadeexcellentuse ofthe stimulus andited the relevantights and duties at
Common Law that may be applicable.

In part (b) candidates recognised the fact that statute law can impose additional rights and duties
and that there are weaknesses associated with the Common Law.

In part (c) the candidates recognised the different competing interests anablegeti@ evaluate
the effectiveness of the law in #gtempts as well as its failures to &ate theseompeting
interests.
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Above Average Responses

Responses in thisategory were vergood and, in thengandidates attempted tmswer the
whole question, providing good supporting material and analysis.

@) In this part they recognised the importance of the stimulus and were able to explain and
analyse the relevant Common Law.

(b) Here candidates understoth@ fact that th&ommonLaw rights and duties might be
extended by statute and they used relevant support material.

(c) Candidates analysed the problerrsated bycompeting interests in this part. good
attemptwas generally made toevaluate theeffectiveness of environmental law in
balancing these competing interests.

Average Responses

Here candidates providedsponseshat, whileaddressing most dhe question, tended to be
descriptive and lacking any real analysis (prepared answers usually fall into this category).

@ In this part candidates gave a brief acknowledgmetiieo$timulus and madsome
reference to the relevant Common Law; some details, however, were often irrelevant or
overlooked.

(b) Herethe studentgyenerally failed to recognise tlfect thatCommon Law rights and
duties may be extended by statute.

(c) Most candidates failed to recognise wrderstand competing interesisre; there was
little real evaluation omnalysis ofthe general effectiveness of thegal systemwith
regard to the environment.

Poor Responses

@ Here candidates were often over-concerned atheuimulus material andeither
providedall known informationabout theCommonLaw (relevant or not) or had no
real understanding of the Common Law at all.

(b) In this partmost students made raitempt toaddressthe question and generally
provided only a very sketchy list of State environment legislation.

(c) Here most candidates made passing reference to cases and legislation andesde no
attempt to address the question.
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Family and the Law

Question 25

Federal Parliament has power to make laws about custody and access to children of a marrjage.
The Family Court now deals with the custody and maintenance of, and access to, all childrer,
whatever the status of their parents.

AUSTRALIAN LAW REFORM COMMISSIQN
Equality before the LawDiscussion paper, 1993.

Discussthis statement anévaluatethe effectiveness dhe law in protecting the best interests of
children. In youranswers, you should at least:

. identify and explain how th&ederal Parliament and the Famifyourt have used thepowers
in this area;
. discussthe legalrights and obligations between parents and children.

General Comments

Many candidates answered the question selectively, focussing on one part of the question at the
expense of the rest, few kept the emphasis on the effectivenigeslafvand, instead, simply

listed whatthe lawdid. The generaktandard in terms of knowledge tife law and legal
processes wasguite good, butthe standard of evaluation was low. Many essayere
descriptive discussinghe role of the=amily Law Court bufailing to discussthe role of the

Federal Parliament in this area.

Excellent Responses

In these responses candidates analysed all aspects of the question, examirangly Court
jurisdiction very well and also looking at other legislative and social initiatives taken by Federal
Parliament. They examined in some detailsta¢usof parents and highlighted areas in which
the law protects théest interests of children. Thesesponsegaised many issues and
provided serious and well informed analysis of them.

Above Average Responses

Theseresponses showed a good knowledgéheflaw as it affects children arsiccessfully
distinguished between Federal Parliament and the Family Court in this area. Thagaalgo
identified links between childrentgghts andthe associated obligations parents. As well,
they attempted to identify anevaluateproblemsassociated with thigrea oflaw but the
analysis was not as comprehensive as in those of the excellent category.
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Average Responses

These responses addressed most of the question but, though sbowegnowledge of the
law, included venylittle evaluation. Many merelylisted therights and obligations of parents
and children as well as tmeattersthe Family Court considers when making custody/access
decisions, but failed to incorporate any significant discussion of these.

Poor Responses
Theseresponses ignored sectionstioé question completely and contained discussion or
evaluation. They were limited to lists pbwersand/or obligations, and also includedme

errors, e.g. a failure to distinguish between State and Federal legislstaony. were emotive
and devoid ofegal reference.

Question 26

Until recently, domestic violence was inadequately recognised by the law, due to a reluctancg on the
part of those who enforce the law to enter what they saw as a private or domestic area.

AUSTRALIAN LAW REFORM COMMISSION
Equality before the LawDiscussion Paper, 199

o

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
guestions:

@ What are the causes of domestic violence and other cri¢aily relationships?

(b) Describe and discusthe legal responses taiolence withinthe family and identify recent
changes in thesgesponses.

(© Evaluatethe effectiveness ofthe legal system inachieving justice for familynembers in
situations of violence.

General Comments

This question wagenerally wellanswered. Some students speotmuch time onpart (a)
and failed to discuss @valuate adequately legasponses ipart (c). Many studentsended
to provide a descriptive answer, but did not evaluate the issues or formulate informed opinions.
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Excellent Responses

These responsesanalysedall aspects of thequestion, and were noteworthy for good
organisation, clear definitions, and careful examination of the broader content. Here candidates
examinedthe evolution of legislation taccommodate areas wofeffective application of the

law. They evaluated the effectiveness of the legstlesy in terms oéll the stakeholders - the
judiciary, thecommunity,the victim(s) andthe perpetrator(s). They examined violence as a
community concern not just as a legislative problem.

Above Average Responses

In these responses candidates displayed a good depth of knowlgtigdenfal systenand its
operation and werable to identifyand evaluateissuesassociated witlthe legalresponses to
domestic violence. Most commentedaunrentlaw and how it hasleveloped, and attempted
to identify andevaluateissuesassociated with achieving justider family members in
situations of violence; nevertheless thvegre not as comprehensive as thosehef excellent
range.

Average Responses

These responses dealt in detail with the basic causes of domestic violence. They vedile also
to identify the main legal responses, such as apprehendience orders, Family Court
injunctions and criminal assault charges, imatny did little else. Theravaslittle evidence of
knowledge of recent changes and some were, in fact, referring to outdated provisions.

Poor Responses

Candidates in this category failed to address all parts of the question and often tended to be very
emotive. Causeswere limited to only one awo andother criseswere non-existent. These
responses failed to provide much specific detail about the legal responses and did not attempt to
identify recent changes. The majority contained insufficient detail and showed little evidence of
understanding of the meaningenfaluate the effectiveness
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Housing and the Law

Question 27

Housing law, like all other areas of the law, deals with problems arising out of the actual
requirements of human life. The foundations of this law were laid in the world of the Middle Ages,
when the problems to be solved by the law were very different form those of the twentieth century.
Although social problems have altered, the original legal answers have been kept to serve aqd the

basis of modern housing law.

Peter Butt, Introduction tband Law

Discussthis statement and evaluatee effectiveness of the law in dealing witle range of interests in
housing that must be protected.

In your answer you should at least:
. refer to theproblems housindgaw deals with in the twentieth century

. comment orthe twentieth century developmentshiousinglaw.
General Comments

Most studentslid incorporate thetignulus into theiresponse. This was seen apagitive
developmentfrom past years when it was fourtldat many students ignorethe stimulus
material.

The majority of candidates had moblem withthe interpretation of thguestion and made
someattempt at evaluating the effectiveness of ltve. Many followed dogical structure
with:

1. Problem described
2. Development of laws and regulations to deal with the problem
3. Evaluation of the effectiveness of that law in dealing with the problem

This tended to be more effective than the responses of those who disauiseproblems in
one section and then went on to deal with housing lawnumber of students overlooked the
generalinterests/issues/problems suchttzes homelesspew housing estates, amsufficient
infrastructure, concentrating on such issuegaasimpingneighbourhood disputes, fences and
tenant/landlord relationships.
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Excellent Responses

These candidates displayexrlcellentknowledge ofthe content. They covered either a wide
range of interests or problems or at least two of these issues in depth. These included:

the homeless and public housing, neighbourhood disputes,

disputes between landlords and tenagi@zumping along with problems
associated with living in retirement villages, hostels amdsing homes,
including lack of privacy and dignity.

They linked theproblems withthe development of laws and, mach case, includesome
evaluation of the effectiveness of théses. Relevant legislation included theandlords and
Tenants Act, 1977, Residential Tenancies Actl987, Retirement Villages Act,1989,
Conveyancing Act, 1990, antthe Anti-discrimination Act, 1977. Also discusseslere
Community Justice Centrespcal GovernmentPolice, theEPA and the Coursystem. The
evaluation tended to bmore critical in its nature;some issuesicluded,Court delays, and the
cost involved, mediation and the fact that it cannot be enforced.

Above Average Responses

These responses also displayed excellent knowledge of the content of the question, with a wide
range ofproblemareas and accompanying legislation beiligcussed. An obviouattempt

was made t@valuate theeffectiveness of thedaws, but ittended to béesscritical and less

well emphasised.

Average Responses

Here candidates also covers or moreareas of interest and included a description of the
laws developed in each area. They tended to be much more descriptive and very little emphasis
was placed on the evaluation of the effectiveness of the law.

Poor Responses

Theseresponsegended to be very descriptive and disjointed, with limitadtufal content.
They made no attempt to evaluate the effectiveness of laws in this area.
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Question 28

Hai, Quy and Thom in their last year of university are considering their accommodation options for
the following year. It has been suggested that they buy a house together.

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
guestions:

@ What are theadvantages and disadvantages of buying rather than leasing a house?

(b) If Hai, Quy and Thom decide to buy, what options are availalileeto toobtain finance and
to insure the property?

(© Evaluate the effectiveness of protectipren by thdaw to those who lease owp. Compare it
with the protectiorgiven tothose who live in public housing or special accommodation.

General Comments

This wasthe most popular question in this optionThe majority of candidates werable to

discuss avariety offorms of protection given to thoseho lease and/obuy and to those in
public housing and/orspecialaccommodation. Aclear awareness ofelevant Acts was

apparent in a majority dhe essays; a minority of students weige toprovide an aequate

assessment dhe evaluation of the effectiveness of the protection giv&ame students
misinterpreted the terprotectionas meaningpome security/police protection

Many candidates put famore effort into part (aYworth 5 marks}han they didfor part (b)
(worth 9 marks). The stimulus material was usedheymajority of students, This waseen
as a positive development from past years when only a minority of studentthesgachulus
material.

Excellent Responses

In these candidates displayedxcellent knowledge, including a wide range of
advantages/disadvantages and incorporating the stimulus material. Advantages included:

guiet enjoyment

security

ability to change the home environment
capital appreciation.

Disadvantages included:

legal or financial costs involved
increasing interest rates and reduced mobility.
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A variety of finance and insurance options were discussed, including:

guiet enjoyment

security

ability to change the home environment
capital appreciation.

Disadvantages discussed included:

legal or financial costs involved
increasing interest rates and reduced mobility.

A range of examples dégislation and regulations aimed at protecting people involved in
lease/buy and public/special forms of shelter was included.

These responses both critically evaluated and compared the forms of protection given to one or
both types highlighted in the question. They ndted protectiorafforded to those whiease

or buy tends to be more effective than that afforded to thosdivehim most forms ofspecial
accommodation such as hostels and caravan pditksmajority did recognis¢he apparently

high level of protection afforded to those living in public housing. Téraphasised situations

which demonstrated some of the less effective aspects of the protection givemotdd#tat
boarders and lodgeese not covered by the Residential Tenancies Acttlatcmany tenants

still find it difficult to have repairs carried out dgndlords, while anumber ofpeople still
experience problems when purchasing a home.

Above Average Responses

Candidates in this category possessed good knowledte abntent but their evaluation was
weak and they tended to place less emphasis on the comparison between leasing and buying.

Average Responses

Theseresponses provided lestepth of discussion or description in parts (a) and (b).
Candidates tended here to overlook aspscish asloan options and various types of
insurance. Answers to part (@nded to be very descriptive and evaluati@s very poor or
non-existent. Most candidates neglected to compare the types given.

Poor Responses

These responses were very limited, and included little or incorrect informatadinperts. No
attempt was made to evaluate the forms of protection.
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The Workplace and the Law
Question 29

Australia's industrial relations system can only be described in the context of Australia's fedefal
system. The Federal Parliament and the State Parliaments both have some constitutional ppwer to
legislate for industrial relations.

Discuss his statement and evaluatee effectiveness dustralia's system of industriddw.
In your answer, you should at least:

. explain the impact of Australia's federakystem on workers' rights and employers'
responsibilities;

. outline the growth diederal power in workplace law.

General Comments

Answerswere significantly longer this year; neverthelesany studentslid not refer to the
guestion.

This question waghe least popular irthis option. Students continue tack a clear
understanding ofhe division of powers undeBection 51 of the Constitution, and stdil to
understand State and Federal responsibilfoedndustrial Relations. Very few candidates
were able to explain adequately the growth of federal power in the workplace.

Excellent Responses

Theseresponses clearly showed an understandingh@fdivision of powersand gave an
accurate description of the industrial relatigteuctures at both State and Feddeslel.
Students demonstratéleir knowledge and understanding tbé areas ofjrowth of federal
power inthe workplaceacross aange of legislation. These candidatéscussed numerous
statutes and then evaluated their effectiveness while using specific examples.

Above Average Responses

These candidates showed understanding of the State/Federal jurisdictions in industrial relations
without showing areal depth ofknowledge ofthe Constitution. Theyalso showed a
reasonable knowledge of recent State and Federal legislation, but were limited in their ability to
discuss the effectiveness and the growth of federal power. They ingjaddddescriptions of

rights and responsibilities of workers and employers in their responses.
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Average Responses

Here candidates made little or no reference to either the constitution divigien of powers
between State and Federal Governments. Their responses were descriptaeckeahdetailed
understanding or analysis thfe effectiveness as well as thiwth of federal power.They
tended tofocus onhistorical process rathethan on current event&mphasisingespecially
arbitration and conciliation rather than enterprise agreements.

Poor Responses
These were generally descriptiaswers which provided fewelevant facts. Inthem

candidates wereonfused abouthe division of powersand made nattempt to analyse
effectiveness.

Question 30

Fatima, a chef in the hospitality industry, was injured at work. Fatima is unable to continue
working as a chef and seeks compensation for her injury.

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
guestions:

@ Whatrights of action doesthe Common Lawgive Fatima and othetinjured workers? What
duties doeshe Common Law impose on employers?

(b) Identify therights recognised, and the duties imposed, by legislatitimeinvorkplace.

(© Evaluatethe effectiveness dhe legalsystem iregulating bothsafety inthe workplace and
termination of employment.

General Responses

In this optionthe majority of students attempted this questidrhe responses wergenerally

longer and, in some cases, better than in previous years. The evalu#tierefféctiveness of

the legal system in regulating safety in the workplace and termination of employment was dealt
with comprehensively bthe more able students. Alarge number ofcandidates, however,
found it difficult to evaluate the effectiveness and their answers were superficial. Part (b) of the
guestion wasnterpreted in differentvays. Someandidatesassumedhat rights and duties
referred only to safetyssues,while others looked at a range GbmmonLaw duties and
statutory duties.
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Excellent Responses
Candidates werable todistinguish betwee@ommon Law rights andthe rights and duties
created by statutes. A range of legislatwas idenfied anddiscussed. Effectiveness was
examined in terms ahe number ofaccidents, reactivand proactivemeasuresgitation and
explanation ofcases. Termination odll four types was examinednd assessed, as was
effectiveness of the law from the perspective of both the employers and employees.
Above Average Responses
Theseresponses showed a good understandinghefdifferent rights under Statute and
Common Law. Candidates were able to outline rights and responsibilities and understand key
Acts. Both safety and terminatiassues were addressed, as were remediebréaches of
safety and unfair dismissal.
Average Responses
These responses were often descriptive and inclsoie@ confusiomver CommonLaw and
statutory requirements, usually with greater emphasiSanmonLaw rights and duties. A
poor understanding of current trend, particularly of dismissal law, was evident.
Poor Responses
Here candidates were often unawarehef right tosue. Therewas restricted knowledge of

rights and dutieend no evaluation of effectiveness. These responses were short and provided
few relevant facts.

SECTION IIl : CASE STUDIES

Aboriginal and Torres Strait Islander Peoples

Question 31

The response of the Commonwealth Government to the recommendations of the Report of the Royal
Commission into Aboriginal Deaths in Custody has been heartening. Tragically, Aboriginal geople
continue to die in jail. The underlying causes - poverty, racism and homelessness - have to be
assessed.

Discuss this statement aedaluatethe responsiveness dfie legalsystem tdhe pursuit of justice by
Aboriginal and Torres Strait Islander peoples.

In your answer you should at least:
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. outline the problemsthe Aboriginal and Torres Strait Islander peoplehave faced irtheir
dealings with police;

. refer to the difficulties thamnay befaced byAboriginal andTorres Strait Islander peoples in
criminal-court proceedings;

. explain how poverty, racism and homelessnesmve led to theover-representation of
Aboriginal and Torres Straipeoples in thg@rison system.

General Comments

The majority of candidates attempting this option chose this questioresmohses were of a
betterstandard than imprevious years. The ability to analyseand evaluatewas a major
discriminating factor. It is clear that most candidateshare thoroughlyprepared in the areas

of ATSI and the courts/police; emphasis must be given, however, to the question as it is asked.

Excellent Responses

Theseresponses were noteworthy fepth and variety of &ual information, as well as a
high level of objective evaluation and analysis. They providenbi holistic perspective, e.qg.
the effects of landrights and education.sttime responsesmndidates evaluatgqabints ashey
made them rather thdeaving evaluation to thend. Extensive use was madeappropriate
cases and legislation in support of arguments giveandidates evaluated justiaad, intheir
responses, showed that they were up-to-date on these issues and were widely read.

Above Average Responses

In these responses, although candidates evaluated and analysed most parts of thetlggpestion,
did not cover asnany aspects as weoevered in the excellemesponsedut were usually
familiar with the Royal Commmsion into Aboriginal Deaths inCustody and wereable to
addresscorrectly the responsibilities ofarious government agencies. Thessponses
showed a clear understanding of the fact that there are interrelated social/legal/ecansesc
that cannot simply be addressed by changes to statute law.

Average Responses

Theseresponsesended to describe tleuses of Aboriginal disadvantage withewaluating
the effectiveness of tHegal sysem indealing withsuch causes. Hemrandidates explained
adequately the difficulties faced, butany presented preparddxtbookresponseshatdid not
answer the question.
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Poor Responses
These were briefesponses witliittle factual basis andittle or no referral to legislation or
cases. Here candidates over-generalised and usuadlg only ondasic point insupport of

their argument. They showedlittle or no understanding othe concept of justice, and were
generally vague and descriptive.

Question 32

On the 3 June 1992, the High Court of Australia reached a decision, known widelyWabthe
decision. This decision recognised that the Murray Island people of the Torres Strait were entitled
'as against the whole world, to possession, occupation, use and enjoyment of the Murray Islands'.
The judgment made a fundamental change to the law of Australia by overturning the doctring| of
Terra Nullius, that is, that the land of Australia belonged to no-one before European colonisation.

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
guestions:

@ What isthe traditional significance of land tdhe Aboriginal and Torres Strait Islander
peoples?

(b) Outline the changes in governmemblicy towards Aboriginal andTorres Strait Islander
peoples between 17&®d 1992.

(© Explain how Aboriginal and orres Strait Islander landcouncils andtrusts have tried to
achievejustice for Aboriginaland Torres Strait Islander peoples.

(d) Evaluate the present and possifilture effectiveness of tidabo decision irechieving justice
for Aboriginal and Torres Strait Islander peoples.

General Comments

Most students foungart (c) difficult since they appearedposseswery little understanding
of Land Councils and how they work. Surprisinhabo wasnot well covered or evaluated,
neitherwas subsequemggislation. Students hgoroblems withanalysing effectiveness and
the achievement of justice.

Excellent Responses

These responses were well structured and began well whitr@ugh discussion dhe ways
in which land is significant tthe Aboriginal andlorres Strait Islander peoples. In part (b)
they also discussed relevant legislation and case law in illustrating historical changes. In part

1995 Higher School Certificate
Examination Report Page 20
Legal Studies



1995 HIGHER SCHOOL CERTIFICATE EXAMINATION

(c) they showed their understandingtioé role and organisation of Labuncils, notably in
respect of financing, legislation and the roles @meincils play not only in land acquisition, as
well as thevarious types of Land Councils L-ocal, Regional and State. In pdd) the
shortcomings oMaboand subsequent legislation were discussed. Thiespenses discussed
theJustice Statemeaind evaluated the Native Title Act.

Above Average Responses

In theseresponsesandidatesanswered parts (a) and @gll, but theirresponses tpart (c)
were poor,especially in evaluating the effectiveness of L&walncils in achieving justice.
They understoothe main thrust ofthe Mabo decision and subsequdagislation but did not
comment on the misconceptions and shortcomings of the decision and legislation.
Average responses

In part (a) the responses were based oadaguate, but nahorough, knowledge dénd and
its current and traditional significance.

In part (b) there was confusion about some historical changes andpsbores were omitted.

There was little or no knowledge of Land Councils and Trusts; dfieh.andCouncils were
confused withthe Aboriginal andTorres Strait IslandeCommission. There was little
knowledge or understanding ifabo or subsequent legislation.

Poor Responses

These responses contained little factual content. They consisted of generalised comments about
justice and effectiveness, as well as vague and often incorrect information.

Migrants
Question 33

Power placed in the hands of public officials and elected politicians is open to abuse unless there are
controls built into the system. Nowhere can this control be more clearly seen than in the revigw of
decisions that are made about immigration matters.

BOBBY WATT, legal academjc

Discussthis statement and evaluatee effectiveness dhe legalsystem ircontrolling decisionsabout
immigration and achieving justice fammigrants.

In your answer, you should at least:

. identify and explainthe categories used tdescribe migrants otheir arrival in Australia;
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. describe how administrative decisions that migfféct thestatus of a migrant in Australia are
made;
. explainhow these decisions are controlledthg legalsystem.

General Comments

This was the least popular of the two questions in this option. Vergdadidates referred to
the stimulus material, a considerable number ignored the pleesleste the effectiveneand
discussthe statementand few studentattempted to presemhore informationthan was
suggested byhe dotpoints. Administrative review is an importaarea of the Syllabus and
must be thoroughly dealt with.

Excellent Responses

Theseresponses focussed tre question and answered it thoroughlyhey alluded to the
stimulus, discussed the dot points, @&xglained the legadnd reviewmechanisms imelation
to the evaluation of migrant status. Categories of migrants Wesadycddentifiedand rel@ant
Acts, legal bodies and cases were used. Evaluation was an ongoing process.

Above Average Responses

These incorporated much of the contenind inthe excellent rggnses, butailed to analyse
any of this content adequately in relation to the question. Evaluation wasonftehonly in a
paragraph towards the end of the essay. Maigd toaddresgheissue oflegal controls on
migration. Categories and administrative decisions weadtwith briefly, but therewas no
real in-depth evaluation.

Average Responses

These responses tended to be descriptive, especially in relation to categories and administrative
decisions. Acts wereften mentioned but their impaatas not evaluated. Thereas little
development of argument atiittle or no evaluation. Candidates tended to list information
rather than to evaluate fit.

Poor Responses

These contained verfew facts. Herecandidates tended to present thein opinions but
showed very poor understanding of the topic.
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Question 34

From 1901 until the 1970s the White Australia Policy controlled entry to the nation in explicitly
racist terms. In 1947 a mass immigration policy was introduced to increase population for
strategic reasons and to provide labour for industrial growth ... Later policies were designed {o
bring about complete political and cultural assimilation ... However, there were (and remain tpday)
a number of institutional barriers which prevent migrants from fully participating in society, and
lead to economic and social disadvantage.

STEPHEN CASTLESThe Challenge of Multiculturalism

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
guestions:

@ How haveAustralian attitudes to migrants changsiace1901?

(b) Identify and explairthe problems migrants face in Australi@ociety.
(© In what ways d@ustralian lawscontinue to create problems for immigrants?
(d) Evaluatethe effectiveness dhe Australian legal system in addressinigstitutional andother

barriers faced bymigrants.
General Comments

Many candidates did not manage their time well, spending insufficient tinteeqarts worth
most marks, with many combining pa(ty and (d)into oneresponse.Candidates generally
understood the ternassimilation, multiculturalisnandpluralism, but, again, failed to evaluate
well the effectiveness of the legal system.

Excellent Responses

In theseresponsesandidatesansweredall four partswell. The historical perspective of
immigration policy was well covered, as werthe economic, social angolitical problems.
Most students critically appraised the effectiveness of the legal system.

Above Average Responses

These responses showed a very good knowledgfeeathanges in policy regardimgigrants
and migrant policies. Parts (a) and (b) wesdl covered in regard to relevant legislation and
cases, but parts (c) and (d) were dealt with only in general ternth@mesultinganalysis was
poor.
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Average Responses
Theseresponsesended to preserittle morethan a history oimmigration policies. Many,
however, dealt with parts (a) and (b). Parts (c) and (d) were dealt with superficially and briefly.
Many were unable to discuss the areas in which the law has not responded to migrants' needs,
dealing with these issues at length.
Poor Responses
These were very brief responses and usually consisted of only one or two sentences. Parts (c)
and (d) were not covered.

Women

Question 35

Women are entitled to have their fundamentally different position in society respected. Womgn are
subjected to unequal treatment, for example in employment, which needs to be addressed through
anti-discrimination laws. Aspects of women's difference needs to be recognised and respected

because they define women's distinctive place in our society. The mistake is to see "anti-
discrimination' as identified only with the pursuit of equality. The concept of “anti-discriminatipn
can extend to recognising and protecting difference.

[

SIMON RICE, Sydney Morning Heraild

Discussthis statement anévaluatethe effectiveness dhe Australian legal system in addressing
equalityand achieving justice for women.

In your answer, you should at least:

. outline thestruggle forwomen's rights in theventieth century;

. identify theproblems women may encounter in society;

. explain how anti-discriminationlegislation addresses problem$ced by women in the
workplace.

General Comments

Most responses showed a good understandinpeofopic, butmany ignoredthe stimulus

material, while evaluating the effectiveness of tbgal system in addressingquality and

achieving justicefor women washandled poorly. Some studentgreated thequestion as a
workplace question.
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Excellent Responses

Theseresponses identifiethe recognising andprotecting differencdssue inthe stimulus
material and included it in their answer. They provided a balanced discussion of all parts of the
guestion and did not limiproblems women may encounter the workforce. In these
responsexandidates accurately described relevant legislation andesaseples, andhen
evaluated their effectiveness.

Above Average Responses

In theseresponsesandidates demonstrated an understandinghefstruggle forwomen's
rights. Most of themncluded agood description of anti-discriminatidagislation. Some
extended theidiscussions beyonthe workplace, but gavenly a basic evaluation of the
effectiveness of the legal system.

Average Responses

These responses were very descriptive garteral. Here candidates listeaime ofthe gains
made by womerthis century, and raised a fegvoblems inrelation to the workplace. The
relevant Acts were mentioned but they were not discussed fully, nor did stegplais here
how the legislation addressed problems faced by women.

Poor Responses

Theseresponses were weak afl areas and includethany generalisations and inaccuracies.

No cases were mentioned, whifeany candidates wrote aboutomen ingeneral and not in
relation to their rights and/or legal issues.

Question 36

The increasing use of mediation and related alternative dispute resolution processes for famify
disputes is one of the most significant changes presently taking place in Australia. Mediation
however, cannot provide protection for women who are the targets of male violence. lItis an
inadequate and unsuitable mechanism for almost all family disputes where there has been viplence.
It is highly likely to produce inequitable results and may place women and children in their calfe in
danger.

HILARY ASTORWomen, Male Violence, and the Laht994

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
questions:

@ How does domestic violena#fectwomen and families?
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(b) What arethe different forms of marriage and how dihey affectthe status ofwomen in

society?

(© Why is the law sometimemffective indealing with violence inelationships?

(d) Evaluatethe role of womenthe legalsystem andsociety in protecting women in danger of
violence.

General Comments

The lasttwo parts ofthe question, worth 20 marks, were pooditempted. Pait), dealing
with thedifferent forms of marriagevas often wrongly interpreted.

Excellent Responses

Theseresponsesncluded a definition andliscussion ofall forms of abuse as well as a
discussion of their effects upon families, e.g. financial, emotional, psychological and physical.

In part (b) therewas excellentdiscussionabout thevarious forms ofmarriage and a good
attemptwas made to examirtbe status of women ireach ofthem. Theseresponseslso
discussed a wideange ofreasons forthe ineffectiveness of thé&aw, including privacy,
public/police/judicial attitudes, evidence problentispe lags, difficulties with families and
ineffective sanctions. Part (d) was well done.

Above Average Responses

Theseresponsesncluded agood definition, although impart (b) there was only limited
discussion of statusCandidates gave thmain reasons fothe ineffectiveness of the law in
dealing with violence. Here the evaluation was more limited.

Average Responses

Theseresponses were mogeneral and includedome discussion of domestimlence but
showed little understanding of how it affects families. Hmedidates listed theain forms

of marriages butailed to mention such things as dacto relationships.Discussion of the
ineffectiveness of the law in this area was brief and mainly confined to police and judges.

Poor Responses

Theseresponses were vefiynited and merely described domestiolence. Theyconfused
forms of marriage, often talking abaytodandbad
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Other Disadvantaged People
Question 37

In 1947 the Social Security Act provided benefits in the form of direct cash payments to clients. Now
it targets individuals and families in genuine need, while positively encouraging them towards
independence of the welfare system.

MR HOWE, Minister for Community Services and Health, December [1990

Discussthis statement and evaluatee effectiveness of the legaystem in providing for people ireed
of social security.

In your answer you should at least:

. refer to thegrounds onwhich an applicant can claim benefits under the Social Secdieity
. identify theproblemsthat can be faced bgeople claiming benefitander the Social Security
Act;
. describe and explaithe ways in which the Department of Social Security helps people who are

experiencing difficulty in gaining access to gystem.
General Comments

The betterresponses focussed dime quotation and analysed the effectiveness of the legal
system. Most did not refer to the stimulmaterial, but details of the socsgrvicesavailable
was good.

Excellent Responses

Theseresponsesovered the full range of categories and pineblemsfaced by recipients.
Problems were dealt with weparticularly in relation to access RSS and thelegal system.
Evaluation of the effectiveness of the legal system was good, but thmsgitational barriers
presented some difficulties.

Above Average Responses

Theseresponsegenerally provided good coverage of benefits bilte effectiveness of the
legal system was onlguperficially covered. Theneas alimited discussion othe problems
encountered witthow esteemprejudice and discrimination beirggnphasised. The stimulus
material was rarely referred to.
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Average Responses
Theseresponses providesbme discussion dhe benefitsavailableunderthe DSS but were
generally limited to discussion of the unemployed. Many candidates did not knoweope
gain access to th&ystemand therevas no discussion dhe appeal-review mechanism, and
very little evaluation.
Poor Responses

These were mainlgnecdotaresponses, were very brishhowed no knowledgand failed to
discuss many parts.

Question 38

Those involved in the process of bringing into effect mental-health legislation are inevitably faged

with the task of balancing competing interests relevant to the care, treatment and control of nmentally

il and mentally incapacitated persons.
Report of the Mental Health Act Implementation Monitoring Committee, 1992

Refer tothe above statement and ugeur knowledge ofhe legal system to answethe following
guestions:

@ What are thdegal definitions of mental illness and other forms of mental incapacity?

(b) Identify and explaithe legalmeasures that exist to addrake problems othe mentally ill or
mentally incapacitated.

(© Describe how mentahcapacity and mental illnesaffect therights of these disadvantaged
people.
(d) Evaluatethe effectiveness dhe legalsystem irbalancing competing interests relevant to the

care, treatment and control of mentally ill and mentally incapacitpasgons.
General Comments

Many candidates made little reference to the full definitiomental illnessand otheforms of
mental incapacity. Evaluation of the legal system was poorly covered, althmsgjrstudents
were familiar with the relevant Health Acts.

Excellent Responses

Theseresponsesoveredall parts ofthe question, including mental incapity. The Mental
Health Acts were thoroughlylealt with,and rights were well coveredlhe Burdekin Report
was discussed and used in the evaluation of the effectiveness of the law.
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Above Average Responses
Theseresponsesdncluded much the same information ashe excellent responses. They
differed, however, irthe area of evaluation in that herenmids much leseffective. Some
candidates confused parts (b) and (c).
Average Responses
In theseresponsexandidates werable to definemental illnessbut notmental incapacity
while rights were recognised but ragalt with. Theseanswers weréescriptive withlittle or
no evaluation of the legal system or understanding of competing interests.

Poor Responses

These responses were shariecdotal andhowed ncclearunderstanding othe area. Many
simply restated the question.

3 UNIT
SECTION |

Challenge : Global Environmental Protection

Question1

In the middle of the twentieth century we saw our planet from space for the first time ... We sge a
small and fragile ball dominated not by human activity and buildings but by a pattern of clouds,
oceans, greenery and soils. Humanity's inability to fit its activities into that pattern is changing
planetary systems, fundamentally. Many such changes are accompanied by life-threatening
hazards. This new reality, from which there is no escape, must be recognised - and managed.

Brundtland Report

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn freTWO depth studiesyou have identified
to answerthe following question.

To what extenbas international law succeededrgcognising and managinipis ‘new reality'?
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General Comments

This wasthe most popular question in thighe most popular module. Most studentkearly
identified their depth studies, althoughany concentrated on thaverview ofthe international
environmental law rather than on the degthdies. A significanhumberdid not come to
terms with thenew realityand very few attempted to discuss or evaluate this key element of the
guestion.

Students need to be aware that :

they do not need to define and described@tail every convention, treaty,
legislation or terms, and that

they must evaluate theeffectiveness of the globaksponse to environmental
change.

Students should study selectedamount ofmaterial, focussing on a significant number of
examples withineach deptrstudy. They should also besncouraged taise the stimulus
material.

Excellent Responses

These wereexplicit responseghat went into good detail, providing abalancedanswerthat

related the existing internationagjreements tdhe recognition and management thfe new

reality. Depth studies were given equal weighting and discussion of them was supported by a
range of examples and case studies. Thesgonse<ritically analysed and evaluated the
international laws and obligations that were referred to.

Above Average Responses

Here the two specific depth studies were clearly identified . They clearly described the role and
purpose ofinternational law and linketegal knowledge tothe broadeiissuesraised in the
question. They showed a sound knowledgéheftopic, referring to treatiespnventions and

case studies, but were limited timeir evaluation of effectivenessOften in thesaesponses
students could identify weaknesses in global environmental initiatives, buallerto analyse

these weaknesses only superficially.

Average Responses

A typical responsehere listed the international treaties but gaveres analysis oftheir
effectiveness in achieving global protectioMany students provided ahopping list of
relevant conventions, treaties and legislation, and often provided an historical approach to
international law without asssing its value or effectivenessMost responses wereery
descriptive and lacked analysis and evaluation.
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Poor Responses
Candidates here were oftansure ofthe difference between a depttudy and acasestudy.

Their responses were very descriptive and shditiledunderstanding othe law, conventions
and treaties. Many were disjointed, emotive or vague.

Question2

Australia's Federal Environment Minister has gone to the Berlin greenhouse conference - a follow-
up to the agreements reached at the 1992 Rio Earth Summit - armed with what conservationists say
is a completely inadequate Australian effort. Even a developed nation like Australia will not
implement policies to meet the targets agreed to in 1992.

JAMES WOODFORD, Sydney Morning Herald

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn freTWO depth studiesyou have identified
to answerthe following question:

Assess Australia's record imeetingits international obligations inthe area of
environmental law and policy.

General Comments

On the whole candidates found it very difficultegaluateand analyse Australialfesponse to
global environmental initiatives, and the majority chose to igtiestimulus andconcentrate
on Australia's legislation. Depttudies, howevertended to be well covered and included
relevant Australian legislation.

Students should naegurgitateendless lists ofreaties, conventiongtc, but should, rtoer,
show how Australia’s legislation is a response to international initiatives.

Excellent Responses

Theseresponses clearly identifietthe relevant depttstudies. Candidates recognised the
relationship between international and domestic law aratlglanalysediustralia's response.
Some comparethe effectiveness of thevo specific depthstudies, successfully synthesised
the information and did notreat thetwo depth studies aswo searate entities. These
candidatesusedrelevant and currenéxamples, cases, Acts ameaties, and werable to
evaluate critically Australia's response to its international obligations.
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Above Average Responses

These responses also clearly identified the specific depth studies. In them caclibdatesed
the Federal and Sta@overnments' division of powers melation to the implementation of
international treaties. These candidates hgdaal, sound knowledge difie topic andnade
good use oftreaties, cases and convention¥heir responses were, howevdimited in
analysis and evaluation.

Average Responses

Here mostcandidates mentionetivo depth studies, and often provided a descriplisteof
Acts, conventions andreaties, but with verylittle discussion. Their responseswere
generalised and were not supported by case matdéiahy studentoncentrated on one of
their nominated depth studies to the detriment of the othiite emphasis wagplaced on the
relationship between Australian law and internati@gakements, anitherewas noattempt at
evaluation.

Poor Responses
Theseresponsedended to be very descriptive and did @eoldressthe question. Many
candidates described at length media and popsdiges, e.g. Frenatuclear testing, without

relating it back to the question. Much of the material presented was irrelevant and the approach
disjointed.

SECTION I

Challenge : Technological Change

Question3

Technological progress has affected people and society more decisively than ever before. Itlhas a
decisive impact on international relations. Culture and technology have become two complementary
aspects of human experience.

MANFRED LACHSThoughts on Science, Technology and World Law

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn fr@enTWO depth studiesyou have identified
to answerthe following question:

Discuss the effectiveness of international law iaddressing issuegelating to
technologicalprogress and culture.
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General Comments

Few candidatesaddressedhe issue ofinternational law and thenore difficult concept of
culture Those whodid so rarely came tgrips with the implications of the relationship
between technological progress and the stattewélopment in societyThe depthstudies of
Biotechnology and Multimedia appeared to be nhest popular; some responses, however,
concentrated far too heavily on one depth study.

Excellent Responses

In these responses candidates provided detailed knowledge of internastmehentsrelated
these to their specific depth studies, and qumgégant conventions, treaties amthted these
to appropriate examplesSpecific legislationvas discussednd evaluated. Thesesponses
had a good balance between the depth studies and contained logical, effective argument.
Above Average Responses

In these response&sandidates analysed the effectiveness of international lagdressing the
impact of technology on culture. They mentioned some legislation and referredetevitsice
to technological progress.

Average Responses

In these responses candidates quoted appropriate international instruments but |itlevisted
no analysis. Some dfieseresponses werdescriptive or analysis ithem was poosince
these candidates were unable to evaluate the effectiveness of international law.

Poor Responses

In theseresponsesandidatesnadelittle use ofdepth studies to illustratineir answers and
made little, if any, reference to international instruments or organisations.

Question4

Technology is a dynamic, rapidly evolving area and one that will ultimately affect everyone.
Developments are occurring at such a rate that legislation is having trouble keeping pace.

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn frenTWO depth studiesyou have identified
to answerthe following question:

Evaluatethe responsiveness of Australidaw to the global challenges posed by the
rate of technological development.
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General Comments

Students hadome difficulty in evaluating theresponsiveness of Australian law gtobal
challenge and, while they were able to list, describe and name Australian initistaresyere
unable to place them into a global context.

Excellent Responses

Here candidates showed a detailed knowledgetefnationalinstruments andelated these to

their depthstudies. They clearlydemonstratedhe link between theiknowledge,their depth

studies and the question. The evaluation of Australia's responsiveness to global challenges was
high; candidates recognised the strengths and weaknesbtesegponse and dretheir own
conclusions. Some mention#dte fact thatAustralia is a worldeader insomeareas and yet

lags behind in others.

Above Average Responses

These responses focussed on the Australian respuftese ignoringthe global context. Here
candidates werable to evaluatdut not to thesamedegree as in the excellergsponses.
Legislation was accurately cited and some case law was presented.

Average Responses

Theseresponses werdescriptive and lackednalysis. Candidates generally could hak
Australia's responsiveness to the global challenges and were unable to #ealyasons for
Australia's responses to such challenges.

Poor Responses

These responses were brief and made little reference to depth studies. They lacked analysis and
often contained inaccurate or irrelevant material.
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SECTION Il
Challenge : World Order
Question5

Normally a state is considered to possess independence and “sovereignty' over its subjects and its
affairs, and within its territorial limits. Yet at the present time there is hardly a state which, in the
interests of the international community, has not accepted restrictions on its liberty of action.

J G STARKE, Introduction toternational Law

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn frenTWO depth studiesyou have identified
to answerthe following question:

What problems of World Ordedemand an internationalegal response? How
effective isinternational law in getting nations to look beyond natiohalindaries in
solving thesgroblems?

General Comments

Some response®lied on a general critique of the Unitéthtions andfailed to consider
régimes andesponses. Mostandidates did naddresghe question ofsovereigntyand all
that itembraces. Many, howeveatefined World Orderand discussegroblemsassociated
with it; some wrote avery generalanswer with noreference to international treaties and
instruments.

Excellent Responses

In these responses candidates grappled with the concept of looking beyond batiodakies
or sovereignty, discussed examples of world or regional organisation, and ex#minedle.
NGOs were also discussedlhe concept of effectivenesgs analysed by examination of a
wide range of examples.

Above Average Responses

These responses discussed two depth studigbdetvaluatiorwas not detailed. Thédea of
nationalboundaries was mentionethd relevant facts andstruments used tback up the
comments made.
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Average Responses
These were very general descriptresponsesind maddittle mention ofinternationallaws.
Often theyconcentrated on only one depskudy andfailed to address both parts of the
guestion.

Poor Responses

These lackedanalysis and contained inaccuracieShe specific depthstudies were poorly
identified and there was no reference to the issues.

Question 6

Although Australia is geographically isolated, questions of World Order are of great significar|ce to
Australia's Government and its people.

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn freTWO depth studiesyou have identified
to answerthe following question:

How effective haveAustralia's responsebeen tointernational initiatives orissues of
World Order?

General Comments

InternationalCrime andMilitary Conflict appeared to be thmost popular depth studies,
Transnational Tradeas discussed by very few. Most studentartfeidentified their depth
studies and responded in a clear and analytical way, making good reference to the stimulus.

Excellent Responses

Theseresponses werelearand focussed othe core of thejuestion, i.ethe effectiveness of
Australia’s response to international initiatives. Evaluation of the effectiveness re§ploase
was well done. Such evaluation even included criticism.

Above Average Responses

Theseresponses usetklevantterms and discussedhe issues. Australia's responses to
international initiatives orissues of World Order were consideradd the global context
discussed. Evaluation was attempted but not to the same degree as in the excellent responses.

1995 Higher School Certificate
Examination Report Page 36
Legal Studies



1995 HIGHER SCHOOL CERTIFICATE EXAMINATION
Average Responses
These responses were descriptive and included little or no evaluation. They often concentrated
on one depth study to the detriment of the othersamgly listed Australianaws without any
evaluation or analysis.

Poor Responses

Theseresponses maditle or no reference to the deptstudies andshowedlittle or no
understanding of the question.

SECTION IV
Challenge : Indigenous Peoples

Question7

Let us go back 500 years to the period which saw the rise of the modern state, the beginnings of

European colonial expansion, the birth of modern international law ...

Themes emerged then in discussions about the relationships between colonisers and indigephous

peoples that continue to resound today. Satisfactory resolution seems as elusive today as it was
then.

GARTH NETTHEIM |nternational Law and Indigenous Political Rights

Yesterday, Today and Tomorroyw

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn fr@enTWO depth studiesyou have identified
to answerthe following question:

To what extent dodaternational law address issues faced by indigenous peoples?
General Comments

Approximately half of those who had studied this module chose to answer this question. The
stimulus material invited an historical type of introduction, antbst studentsappeared
comfortable in providing such an introduction. Here most candidates identified ways in which
indigenous peoples have been exploited internatiorgtigywing how, in many casethis
situation continues today, and theérew the link betweerthis exploitation andhe needor a

global response to the problem.
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Excellent Responses

Candidates identified the neéor a global response, and discussptbblemsregarding the
definition of indigenous peoples, sovereignty and representatithre dnitedNations. The
main aspects oihternational law as it affects indigous peoples were identified here, and
examples were provided to illustratesir meaning. Candidatdsked international law to a
host of issues faced by indigenous peoples.

Above Average Responses

Here candidates generally provided a solid historical introduction andlig@mrssed most of
the main aspects ofhe law as it affects ind@nous peoples.Some candidates werenore
comfortable in discussintipe depthstudies indetail, but had trouble in linkinghem back to
international law.

Average Responses

Candidates werable todiscussthe problems of indigenous peoples in listorical context,
and then usually provided only a superficdédcussion otheir depthstudies. These students
were unable to connect their degtiandies withthe international initiatives angdsuesfacing
indigenous peoples.

Poor Responses

Theseresponses provided onlysaperficial account of the historical aspects of rigats of

indigenous peoples but were unable to discuss international law or the issues facing indigenous
peoples.

Question8

The Universal Declaration of Human Rights drafted after the Second World War was squarely
based on the recognition of individual rights. The current Draft Declaration of Indigenous Pepples
reflects a realisation that the collective rights of the world's indigenous peoples require specid|
recognition.

Aboriginal and Torres Strait Islander Social Justice Commissidfirst report, 1993

Clearly identify, at thebeginning of youranswer,the TWO depthstudies you will discuss.

Refer tahe above statement and use examples drawn frenTWO depth studiesyou have identified
to answerthe following question:

How has Australia responded tmternational initiatives designed tdurther the
interests of indigenous peoples?
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General Comments

Many responses were vedescriptive but lackedknowledge oftreaties and/or legislation.
Some students failed to identify depth studies at the beginning of their resptiesdetails of
Australia's response were often vague.

Excellent Responses

These responses showed a clear understanding of international initiatives relevant to indigenous
peoples and discussed themdietail with reference to theitwo specific depth studies and
Australia’'s response to them. In such responses candidates criticised Australia's record to date.

Above Average Responses

In theseresponses students identifigke international initiativedesigned to further the
interests of indigenous peoplesgeneral but their knowledge of Australi@dtiatives was
limited. They covered both depth studies equally.

Average Responses

In these responses candidates referred to the stimulus material and showed some knowledge of
Australian initiatives in relation to thsvo depth studies studiedMost responses discussed

terra nulliusin detail but were unable integratethis concept satisfactorily intihe outcomes

of theMabo case.

Poor Responses

These responses were very brief and had little relevance tuéséon. They did not refer to
the stimulus and, in some cases, did not mention their specific depth studies.
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