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The solutions in this document are published byodcting Technicians Ireland. They are intended to
provide guidance to students and their teacheexdéyy possible answers to questions in our
examinations.

Although they are published by us, we do not nerdgsndorse these solutions or agree with thevsie
expressed by their authors.

There are often many possible approaches to tii@olof questions in professional examinations. It
should not be assumed that the approach adoptldda solutions is the ideal or the one prefergedsb
Alternative answers will be marked on their own itser

This publication is intended to serve as an edanatiaid. For this reason, the published solutisitis
often be significantly longer than would be expdatéa candidate in an examination. This will be
particularly the case where discursive answersnaved.

This publication is copyright 2013 and may not éproduced without permission of Accounting
Technicians Ireland.

© Accounting Technicians Ireland, 2013.
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Accounting Technicians Ireland
1* Year Examination: Autumn Paper 2013

Paper: LAW & ETHICS (ROI)
Wednesday 28August 2013 - 9.30 a.m. to 12.30 p.m.

INSTRUCTIONS TO CANDIDATES
For candidates answering in accordance with the lawand practice of the Republic of Ireland.
Section A is a compulsory question and must be attgpted.
Section B answer ANY FOUR of the FIVE questions.
Section C answer ANY FOUR of the FIVE questions.

If more than the required questions are answered irSection B and Section C, then only the corre
number of questions, in the order filed, will be caected.

Candidates should allocate their time carefully.
Cite any relevant authorities and/or statutory provisions to support your answers. Marks will be awared
for specific reference to sections of the Acts/Ords and decided cases. Answers should be illustrat

with examples, where appropriate.

Question 1 begins on Page 2 overleaf.
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SECTION A

Compulsory Question

Cite any relevant authorities and/or statutory provisionsto support your answers

QUESTION 1

Parker has been employed as a qualified accoutgatmician withSheldon Scientific Research litd the past
five years. As well as acting as an accountingniegan Parker is also the company’s office manalgest year
the company’s contract with its main laboratoryipqent supplier came up for renewal and the dirsabd the
company asked Parker to investigate whether hedcguirce these lab supplies from an alternate muptl a
cheaper cost.

Following a review, Parker reported back to thectiors that he could source these lab supplie8%oiess
than they were currently paying if they signed meé¢hyear contract witBooth Industries Based on Parker’s
reassurances thBpoth Industriesvere offering the best deal the directorsSbieldon Scientific Research Ltd
agreed to this contract.

Within six months of entering into this contrace tiirectors oSheldon Scientific Research Ltidve expressed
dissatisfaction with the quality of the suppliesnigeprovided byBooth Industriegnd their ability to deliver on
schedule. Following an independent reviewBobth Industrieshe directors oSheldon Scientific Research Ltd
have discovered that: (1) the business is in factenl by Parker’s brother, (2) that Parker receavedsh gift of
€10,000 from this business when this contract vigses, and (3) that there were in fact cheaperrate
suppliers available with better business reputatfon quality, service and reliability thd&ooth Industries

As a consequence of these discovefiksldon Scientific Research lhds dismissed Parker and reported him to
Accounting Technicians Ireland, for breach of Htgaal obligations.

A. Define the concept of “ethics”.
(3 marks)
B. Explain the TWO main safeguards that members amtkest members should follow to ensure compliance
with Accounting Technicians Ireland’s Code of Ethic
(4 marks)
C. If the Complaints Committee of Accounting Technigdreland considers that the actions of Parketcare
serious and refer the case for adjudication tdiseiplinary Tribunal, outline any FIVE rights olker as
a member at a hearing of the Disciplinary Tribunal.
(5 marks)

D. If the Disciplinary Tribunal upholds the complaegainst Parker and excludes him from membership of
Accounting Technicians Ireland, discuss the apppedgess available to him via the Appeals Tribunal
commenting specifically on the following:

(1) The time limit for lodging an appeal.

(1 mark)
(2) Any THREE grounds for an appeal.

(3 marks)
(3) Any TWO outcomes of an appeal.

(2 marks)

E. Comment on whether you consider that the actionParker are in breach of Accounting Technicians
Ireland’s Code of Ethics.

Note: a discussion of the actual terms of the Jed¢OT required.
(2 marks)
Total 20 Marks

P.T.O—
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SECTION B

Answer ANY FOUR of the FIVE questions in this Sectin
Cite any relevant authorities and/or statutory provisionsto support your answers
QUESTION 2

Wilson and Grover have operated a successful mamageconsultancy business in partnership for ireesof
ten years. Recently their accountant has recometeiml them that they consider converting the pastrip
into a limited liability company to obtain the bditeof separate legal existence. Both Wilson &ndver think
that this is a good idea, but are unsure whetherstablish a public limited company or a privataited
company.

Draw a table and outline to Wilson and Grover amyB-differences between public limited companiesl an
private limited companies in Ireland.
Total 10 Marks

QUESTION 3
Following the death of her great-aunt Josephinan8bn has just inherited a number of shares asfsil

100,000 €1 shares Rosen Enterprises BI€0.20 paid.
300,000 €1 shares Buttercup Designs Liddiscounted to €0.80 payable per share.

Shannon does not understand the meaning of thgse$ts and seeks your advice as follows:

A. Define a share.
(1 mark)
B. Explain the nature of the shares that she hasiteHdn Rosen Enterprises Plnd discuss her liability, if
any, in relation to these shares.
(4 marks)
C. Discuss the rules regarding issuing shares at @ulig, and assess the liability, if any, of Shanion
relation to the shares that she has inheritdglLittercup Designs Ltd
(5 marks)
Total 10 Marks

QUESTION 4

Dawson is an executive director @iiantum Logistics LtdRadley is a non-executive director of this conypan
and is also a qualified accounting technician. tihes company’s profits were declining in recent geBadley
undertook an independent review of the accountwdier to ascertain whether costs could be redudedhe
course of this review Radley discovered that Dawisat borrowed €200,000 from the company in 2008. T
date no repayments have been made by Dawson oofftlis loan. Radley has requisitioned a meetifiithe
Board of Directors to discuss this situation.

A. Explain the distinction between executive and neeecative directors.

(4 marks)
B. In the context of directors’ loans:
(1) Discuss the rule regarding directors’ loans.
(2.5 marks)
(2) Outline any TWO exceptions to this rule.
(2 marks)
(3) List any THREE sanctions that can be imposed whdreeach occurs.
(1.5 marks)

Total 10 Marks

P.T.O0O—
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QUESTION 5

In the context of company meetings discuss eactheofollowing:

A. The main THREE differences between ordinary regmistand special resolutiof$.5 marks) including
ONE example of a matter that can be passed bydinaoy resolution and ONE example of a matter that
can be passed by a special resolufioB marks)

(6 marks)

B. The TWO methods by which voting can be effecteal @mpany meeting.

(4 marks)
Total 10 Marks

QUESTION 6

Paisley Engineering Ltdhas recently been put into liquidation followingresolution of its creditors. The
creditors have appointed Kennedy as the Liquidatar a Committee of Inspection to liaise with Kenned
behalf of the creditors. Sherlock is an unsecuredlitor of Paisley Engineering Lténd is unsure as to the
powers and duties of a Liquidator or the role @ammittee of Inspection.

A. Outline any NINE powers and duties of a companyuldgtor.
(9 marks)
B. In addition to liaising with the Liquidator on bdhaf the creditors, state any other function oé th
Committee of Inspection.
(1 mark)
Total 10 Marks
SECTION C
Answer ANY FOUR of the FIVE questions in this Sectn

Cite any relevant authorities and/or statutory provisionsto support your answers

QUESTION 7

Riley is a qualified accounting technician who hasently been arrested by the police and charged wi
laundering money on behalf of his employer. Havisre that he is facing a criminal prosecution,ibuinsure
of the jurisdiction of the criminal courts or thensequences of a successful prosecution.

A. Discuss the jurisdiction of the following criminedurts:

(1) The District Criminal Court

(2 marks)
(2) The Circuit Criminal Court

(2 marks)
(3) The Central Criminal Court

(2 marks)
(4) The Special Criminal Court

(2 marks)

B. List any FOUR criminal sanctions that can be implosbere a person is found guilty of a criminal offe.
(2 marks)
Total 10 Marks

P.T.O0O—
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QUESTION 8

Cassidy recently booked a spa break withHhenptons County House Hotel and S8he booked this trip over
the phone and paid for it by credit card at theetmhthe booking. After checking into the Hoteéskent down
to the spa where she had an appointment for th@@apackage. At the spa reception desk she was gikey
to a locker in the changing room and told to go ehdnge into a robe and that a beauty therapistdatben
take her into the therapy suites. In the changdogn she noticed a sign on the wall which stated:

“Items are left in the changing room and lockerdiraty at the users own risk. The Hamptons Coutityise
Hotel and Spa does not accept any liability, whetsgress, implied or statutory for the loss orfthaf, or
damage to, items left in the changing room or losk®wsoever, whensoever or wheresoever suchthasspr
damage occurs”.

As Cassidy was wearing her diamond engagementwiren she checked into the spa she decided to reihove
in case the oils from the beauty treatment causéal tarnish. She put it into the locker and locked She
believed that the ring would be safe in the lod®she had possession of the key.

After her treatments were completed she returnetiéachanging room, but was shocked to discovdrhba
locker had been emptied and that her ring and puese missing. Following discussions with the pimmist
Cassidy learned that another client had told tkep#onist that she had lost her locker key and¢leeptionist
had given her a master key that could open alldbkers. It now transpires that more than a dadifferent
lockers were opened and the contents stolen.

Cassidy has contacted both of the managers of ¢iel Hind the Spa and informed them that she plaraking
legal action against them in respect of her stoleg and purse. Thelamptons County House Hotel and Spa
are not denying liability for this loss, but hawéarmed Cassidy that they intend to rely on thengpt#on clause

in the changing room to escape liability.

A. Explain any TWO methods by which an exemption aazen be incorporated into a contract.

(6 marks)

B. Assess whether this clause is incorporated intsi@gs contract with thélamptons County House Hotel
and Spa.

(2 marks)

C. Assuming that the clause is part of Cassidy’s @mtroutline whether thEundamental Breach Rulef
construction of an exemption clause would or wadd allow theHamptons County House Hotel and Spa
to escape liability in this situation.

(2 marks)
Total 10 Marks

QUESTION 9

A. In the context of employment law, describe any FIviEthods by which a contract of employment can be
terminated.
(5 marks)
B. In relation to the law on unfair dismissal, outlithee TWO main eligibility requirements to initiadéeclaim
(2 marks), and list any SIX classes of workers precludechfsuing for unfair dismissals (3 marks)
(5 marks)
Total 10 Marks

P.T.O—
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QUESTION 10

A. Last year Griffin was admitted to hospital followira house fire. As a consequence of his exp
smoke, Griffin was prescribed medication to previmther damage to his lungs. Before taking
medication, the risks of this new treatment wenglared to him and Griffin signed a form consenting
the treatment. Last month Griffin collapsed in warimplaining of a sharp pain in his left leg. On
admission to hospital he was diagnosed with a bidod It now transpires that the blood clot wasigsed
by the medication he was prescribed for his smofmsure. Griffin has now written to the hospitatan
informed them that he is considering suing the hakfor negligence. On receipt of his letter thespital
contacted Griffin and told him that they plan owdking a defence of voluntary assumption of risk in
respect of his claim.

Discuss the nature of this defence and aghegpotential impact of this defence on Griffialaim.
(4 marks)

B. Reynolds stole a car. While driving this car hes $as girlfriend Avery. He stopped the car andeabk
Avery if she wanted to go for a midnight drive. ey asked Reynolds where he had gotten the car from
and he told her that if someone was stupid enoodéave the keys in the car then they deservedve h
their car stolen. Avery laughed and got into thewith Reynolds. Later that evening Reynoldsigtit a
high speed chase with the Gardai who recogniseddttieacar had been reported as stolen. During this
chase, Reynolds collided with another vehicle dethtsmashed the car into a wall. Reynolds suffentyl
minor injuries in this incident, but Avery’s spime&as crushed causing paraplegia.

Avery's family is now considering suing Reynolds fiegligence, but their solicitor has informednthihat
any claim is likely to be countered by a defencéledality.

Discuss the nature of this defence and assegmthatial impact of this defence on Avery’s claim.
(4 marks)
C. Inthe context of remedies in tort actions, expthm concept of “punitive/exemplary damages”.
(2 marks)
Total 10 Marks

QUESTION 11

Late one evening last month, a door-to-door salasimeKitchen Havercalled to Casey’s home. The salesman
was selling pressure cookers and when Casey toidtht she wasn't interested and that she wasngutttér
three-year old son to bed, he pushed his way ietdbme and told her that he would set up a denatitst for
her while she took her son upstairs and put hisldep. When Casey came down the stairs ten mitaters
the salesman then proceeded to do a thirty mimatgeptation on the use of the pressure cookertsibemefits.

At many points during the presentation Casey toédgalesman that she had no interest in purchésmgem,
but he proceeded with the demonstration nonethel@é$®r the demonstration Casey again told thessahn
that she had no interest in purchasing this itemhhle told her that as she had wasted thirty minatéis time
that he was not leaving until she agreed to pueclaasressure cooker. Anxious to get him to leaseher son
was crying upstairs, she agreed to buy a presauieec. Two days later the pressure cooker waveteld to
Casey as well as an invoice for €200. Casey ha= stontacteKitchen Haventelling them that she has
changed her mind and wants to return the itéfitchen Haventhen contacted Casey and told her that they
operate a strict no refunds policy and that akksalre final.

Casey has now contacted you for advice on thisamatt

A. Define an “aggressive practice” under the termthefConsumer Protection Act 2007.

(2 marks)
B. List any TWO factors taken into consideration bg fBourt in determining whether a sales practice is
aggressive.
(2 marks)

C. Assess whether you consider that the actions o$alesman acting on behalf kitchen Haveramount to
an aggressive practice, providing reasons for gosmwer.
(2 marks)

P.T.0O—
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QUESTION 11 (Cont'd)

A. If Kitchen Havenis found guilty of engaging in an aggressive praciiiscuss the penalties that

imposed upon the company and its officers.
(2 marks)

B. In addition to the investigation and prosecutiorse$pected breaches of consumer legislation, eudlity

other TWO functions of the National Consumer Agency
(2 marks)

Total 10 Marks
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1st Year Examination: August 2013

Law & Ethics (ROI)

Suggested Solutions

Students please noteThese are suggested solutions only; alternative@nssmay also be deemed to be correct
and will be marked on their own merits.

Solution 1:

« A. Ethics: These can be defined as a series of and regulations, often established as part ofle or a
series of principles governing the business ralatigpp between parties. In professional relatiorskeiics
govern the relationship between members, profeabioodies and their clients — a breach of whicH wil
often result in a disciplinary actid@ marks)

 B. Safeguards: (1) ensure compliance with extepnalessional rules, legislation and regulationsis t
can be achieved by education, training and contpirofessional development, and (2) operating grop
internal control safeguards — such as regularlinilg employees in professional ethics and imposing
sanctions for breach€8 x 2 marks = 4 marks)

e C. Rights of a Member at the Disciplinary Tribund!) to attend and be heard, (2) to be represdbtgd
legal counsel or a member of Accounting Technicieakand), (3) to receive any material regarding th
complaint from Accounting Technicians Ireland irvadce of the hearing, (4) to cross-examine witreesse
(5) to adduce documentary evidence, (6) to calegses, and (7) to make any submission that theyede
(any 5 x 1 mark = 5 marks)

e D.(1) Time Limit for an Appeal: 21 dayd mark)

« D.(2) Grounds for Appeal: (1) the finding is wror(@) the Order is excessive, (3) the finding andar
Order is flawed because of a serious procedurafularities or other irregularities in the proceegi
before the Complaints Committee or Disciplinarybliial, and/or (4) the award of costs against the
member is manifestly excessifamy 3 X 1 mark = 3 marks)

e D.(3) Outcome of Appeals Committee: (1) they cafirraf vary or rescind any finding or Order of the
Disciplinary Tribunal in respect of which the appeas brought, (2) they can substitute any othadifig
or Order which the Disciplinary Tribunal might hameade on the original formal complaint, (3) they ca
order that the formal complaint that resulted ia timding or Order of the Disciplinary Tribunal, iaspect
of which the appeal was brought, be hedednovoby a different Disciplinary Tribunal, or (4) thean
make an order for cosfany 2 x1 mark = 2 marks)

e E. Conclusion: that Parker is: (1) in breach of digy of objectivity by not disclosing th&ooth
Industriesis in fact owned by Parker’s brother, (2) in bieadf his duty objectivity and professional
behaviour by not disclosing the cash gift of €10,0&nd (3) in breach of his duty of professional
competence, due care and skill by not determirtiag there were in fact cheaper alternate suppléng 2
x 1 mark = 2 marks)
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Solution 2:

Differences Between Public Limited Companies arda®e Limited Companies

(1) Subscription Company membership is limited $892in a private company (and can be a
minimum of 1 in a single member private company) tequires a minimun
of 7 shareholders where the company is a publicpamy

(2) Capital A public company must have a minimusued share capital of €38,100 —
25% of which must be fully paid, whereas a privatenpany can trade with a
minimum of 1 €1 share if it is a single member atészcompany or 2 €1 shargs
if it is a private limited company

(3) Trading Upon receipt of the Certificate of Imgoration a private company can
commence trading — whereas a public company cantoade upon receipt of
a trading certificate from the CRO (this documevitdences everything abolit
the company that makes it public)

(4) Transfer of Shares A public company can selkhares freely on the market — whereas there is a
prohibition against offering shares to the pubti@iprivate limited company

(5) Stock Market A public limited company can b&téd on the stock market whereas a private
company cannot

(6) Registration In a public limited company thekgation for registration must state that it|is

a public limited company, whereas in a private fedi company the
application for registration must state that ihiprivate limited company

(any 5 x 2 marks = 10 marks)

Solution 3:

* A. Share: a share represents an investment in pamyn- it was defined iBorland’s Trustee v Steel
Bros & Co Ltd (1901ps"... the interest of the shareholder in the compangasured, for the purposes of
liability and dividend by a sum of moneft’ mark)

« B. Partly-Paid Shares: Shannon has inherited ppdig shares ilRosen Enterprises Ple this is where
shares are purchased and the full nominal valtlkeeoghares is not paid for upon subscription -wWhere a
portion is paid upon subscription and the balascgue at a later date — the paid-up amount isatefieon
the balance as paid-up/called-up issued share atapitthe unpaid portion is reflected as unpaid
capital/reserve capital (where the unpaid portienréserved exclusively for liquidation purposes) —
payment is required at either a pre-agreed futate dr upon liquidation of the company (whicheveses
first) (3 marks) — if the date for payment arrives and a call islenBor payment or if the company goes into
liquidation then Shannon is obliged to pay the ithpartion (100,000 x €0.80 = €80,00@) mark)

e C. Shares at a discount: there is a general ptadnbin company law in relation to issuing sharésaa
discount and this act affects the integrity of tagital accoun{l.5 marks)— there are two exceptions to
the rule: (1) where the discount arises as a camseg of paying any commission on the issue ofeshar
and (2) where shares are issued for non-cash arasith (provided there is an independent valuation
the asset if the company is a public limited conypd@ marks) — Shannon would only be liable to repay
the discounted portion of the shares if she pusghdlsen knowing that they were discounted — ashake
inherited the shares iButtercup Designs Ltdhe will have no future liability, and the compaauyd its
officers will be liable for the discount, plus conssion(1.5 marks)

Solution 4

< A. Executive Directors — these are Directors whe #volved in the operational management of the
business — they provide continuous attention toatfi@irs of the business — more often an employee —
example, Managing Director — usually hold import@asitions within the day to day running of the
busines€2 marks) — Non-Executive Directors — these are Directorgoagied to manage the business on a
transient basis — more involved in strategic mamage at board level, not involved in the operationa
running — appointed due to their expert knowledggerience, attainment or skills — their role isath as
monitors of the executive directors (by ensurirgt they are acting within their powers and the canigs
objectives) and to provide the board of directoithadditional expertise and an objective view pgkh
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Solution 4 (Cont'd)

B.(1) Loans to Directors/Rule: Section 31 CA 90 taims a prohibition against loans/quasi loans/¢
transactions and guarantees from a company oulitsidiaries to a Director or any connected pe(&ob
marks)

B.(2) Exceptions to this prohibition: (1) where tfloan is less than 10% of the value of the compangt
assets (Section 32) or (2) intra-company transasti@ection 35), or (3) the advancing of money to a
Director for reasonable business expenses (Se86pr which must be vouched for within a reasonable
time period, and (4) where the transaction is & tlormal course of business — in regular trade germ
(Section 37) — such as where the company is a bafikancial institutionfany 2 = 2 marks)

B.(3) Sanctions for breach of Section 31: (1) cacitis voidable (unless restitution is not pos3ibl€2) the
officer may be accountable for any personal gamé3d he may be required to indemnify the company
against losses — or (4) if liquidation arises asoasequence of the unauthorised loan then he may be
personally liable for the debts of the busing@ss/ 3 = 1.5 marks)

Solution 5:

A. Resolutions: the main differences between omgiremd special resolutions are: (1) how it is pdsse
(ordinary requires a majority — whereas a speeigliires 75%), (2) notice to members (ordinary ireg

no specific notice except to remove a directorfmudiwhich requires 28 days — special requires &jisd
notice), and (3) registrar (ordinary does not nieelle registered whereas all special must be delivio
the CRO within 15 days, otherwise the companyaBlé to the imposition of a fin€3 x 1.5 marks = 4.5
marks) — Matters to be voted on (ordinary: (a) consideraf the company’s financial statements, (b)
election or re-election of directors, (c) the appmient of an auditor, (d) the remuneration of auditand
(e) the declaration of dividends — special: (a)ngeato the company’s constitution (Memorandum or
Articles of Association), (b) change of company earft) reduction of the share capital of the compan
and (d) re-registering a company from private tbljgwor vice versajfany 1 of each = 1.5 marks)

B. Voting at Meetings: voting is governed by a camygs Articles of Association — the general rule is
that it takes place first by a show of hands —amésult is declared by the chairperson of the imget this
declaration is deemed conclusive — after a showanfds the chairperson or 3 shareholders (present in
person or by proxy) or 10% of the voting sharehd@esent in person or by proxy, can demand ftir po
(secret ballot) — the results of the poll take pdsmce over show of hands — poll voting depends upo
number of shares held by the shareholder — the tagbonduct a poll cannot generally be excludedhay
Articles (4 marks)

Solution 6:

A. Duties of a Liquidator: (1) to take possessidntlte company’s assets, including debtors for the
purpose of sale - where the liquidator proposesetioa non-cash asset to any person who was atbinec

the last three years whose value exceeds €63,50M%r of the company’s relevant assets, then the
creditors must be notified in advance of the intghdlisposal (Section 231 CA 63), (2) to execute all
necessary documents on the company’s behalf, imguallls of exchange, promissory notes or mortgage
on the company’s assets, (3) to arrange a listrediors and contributors and seek monies due (the
liquidator can also institute legal proceedingsdcover monies due, where necessary), (4) to resalv
disputed claims and where necessary request the @oadjudicate on them, (5) to bring or defend an
action in the company’s name, (6) to provide seégdior costs in the name of the company, (7) toape
proceeds of the sale of company assets to the payshéhe company’s debts and liabilities in aceorce
with the rules governing the priority of payment8) where the asset realisation creates a shotlfall
liquidator may make any compromise or arrangematit ereditors, (9) if there is a surplus after asse
realization, the liquidator must distribute any@us amongst the shareholders in accordance wih th
provisions of the Companies Acts, and the compaAtieles of Association, (10) to appoint agentdm
such work that the liquidator himself is unabledm, and (11) he must call a meeting of creditord an
company at the end of first year of liquidationdam each successive year, within three monthkeoénd

of the year — to accounts for his actions — anehbst send a copy of the accounts to the CRO —fattef
the liquidator is obliged to do all things necegdar the orderly wind-up of the company (12)ld@ling
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Solution 6 (Cont'd)

report to the Director of Corporate Enforcementtos conduct of the Company Directors for the pago
of determining whether restriction/disqualificati¢8ection 150/160 CA 90) proceedings are justified
where they are justified the Liquidator is obligedbring proceedings, unless excused by the OHDE 9

x 1 mark = 9 marks)

B. Committee of Inspection: (1) they monitor thejlidator in the exercise of his power in relatioritie
wind-up of the company, and (2) they may decidestiary of the Liquidatofany 1 = 1 mark)

Solution 7:

A.(1) District Criminal Court: this Court deals Wwisummary offences’ (minor offences) — such as road
traffic offences, public order offences, litteringitering, shoplifting etc — in general the maximganction
that can be imposed by the court is a 12/24 mdnthsisonment and/or a fine not exceeding €1905¢caiit
also hear some indictable offences — where theytrag@ summarily (where the accused has waived his
right to trial by jury, the offence is relativelyimor, and the DPP consen{&) marks)

A.(2) Circuit Criminal Court: This Court hears afidictable (serious) offences except murder, rape,
aggravated sexual assault, treason and perjuypragieedings will commence with the arraignmenthef
accused where he will be brought before the Cowdtasked to plead guilty or not guilt® marks)

A.(3) Central Criminal Court: This Court hears sdlrious crimes that are not heard in the CircuitrCe
like the Circuit Court the proceedings will commengith the arraignment of the accused where he will
plead guilty or not guiltyf2 marks)

A.(4) Special Criminal Court: This court is resedvi®r cases involving dangerous criminals and tésto
cases — there is no jury, but three (rather tharuttual one) judges preside — this court is narengnent
court but established as necessary to deal witbscdmt cannot be properly heard in the other sgBrt
marks)

B. Criminal Sanctions: (1) fines, (2) imprisonmef® Community Service Orders, (4) Probation Orders
or (4) Forfeiture Order&ny 4 x 0.5 marks = 2 marks)

Solution 8:

A. Incorporation of an Exemption Clause: (1) thiaymarise by signature: where the injured party has
signed the contract containing an exemption clauié¢he injured party signs without reading theatact,

the clause will still be considered validly incorated into the contractl-estrange v Graucob (1934) it
may also arise in an unsigned written contractyiged the notice is prominently displayed and tlaeise

is not hidden amongst a mass of other printed niaht€2) by reasonable notice: a party to a conttiaat
contains an exemption clause must be given reatonalkice of the clause either before or at theeth
entering the contract, not after — when determiniigether reasonable notice was given the courtis wil
have regard to all the circumstances and takeaiotount factors, such as when the notice was gikat
form the notice was given in and how serious tlecefof the limitation or exemption has on the ey
party -Chapelton v Barry Urban District Council (194Q)hornton v Shoe Lane Parking Ltd (19061)(3)

by a course of dealing: even if insufficient notimethe exemption clause has been given, the coumis
still determine that the clause is validly incorpied if the parties have had previous dealings on a
regular/consistent basis with each oth@purling Ltd v Bradshaw (1956Rambler Motors (19720any 2

x 3 marks = 6 marks)

B. Validity of the Clause: it is unlikely that thidause will be deemed valid by the Court as it waly
brought to Cassidy’s attention after she enteremltime contract — it was not brought to her attengither
before or at the time she made the booking — andhasis not a regular customer — it cannot be
incorporated by a course of dealifgmarks)
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« C. Construction: the fundamental breach rule sttasan exemption clause will be in
seeking to uphold it has committed a fundamentahdin of contract or where it attempts to
obligation of the contrad¢flL mark) — conclusion that this clause is automaticallyaii/as it is tryi

Solution 8(Cont'd)

exclude all core contractual obligations, therefine@Hamptons County House Hotel and Syaanot use this
clause to escape liability in this situatidnmark)

Solution 9:

« A. Discharge of an Employment Contract: (1) Perfange — where the employee carries out their duties
and receives remuneration — such as in a fixed tamtract, (2) Agreement — where both the employer
and employee agree to terminate the contract, (8pdh — where one of the parties to the contract
commits a fundamental breach of contract, (4) atfrating Event — where an action beyond the contfrol
the contracting parties means that the employmamiract cannot be completed as agreed — suchies a f
in a timber manufacturer, (5) Notice — either sfiedi by legislation or as stated in the contraé), (
Dismissal — in accordance with fair procedures pragper notice and where substantive grounds exist,
(7) Redundancy — where the position for which thpleyee was hired no longer exists or does not exis
in the same way or in the same location, or whiseedemand for labour has diminishi@hy 5 x 1 mark
=5 marks)

. B. Eligibility Requirements for Unfair Dismissall an employee with more than one year’s continuous
service (except where dismissal results from matertrade union membership, or exerting the rigght
minimum wage), (2) a person employed under a contifeservicg2 = 2 marks)

. Precluded Workers: (1) an employee who has readloechal retiring age, (2) an employee who is a
member of the Defence Forces or the Garda Sioch@haa person who is employed by their family
member in their home or on their farm, (4) persemnsployed at sea, (5) persons employed on a
probationary period, (6) persons working illegadlithin the state, and (7) certain public servdatsy 6 x
0.5 marks = 3 marks)

Solution 10:

e A Voluntary Assumption of Risk: this defence asiswhere the injured party is assumed to have
consented to harm inflicted by way of negligenagisance, trespass etc — the defence is governdaeby
Civil Liability Act 1961 (Section 34(1)(b)) — whictiefines it as the waiving of legal rights by meahsa
contract or an agreement (either express or implied successful defence may nullify any claim for
damages, examples includgegan v Irish Automobile Club (1990forris v Murray (1991)(3 marks) —
conclusion that the Court is likely to allow thefelece as Griffin consented to the risk of injury by
voluntarily signing the consent form — wherein tigks were explained to him — this will mean that h
claim for damages is likely to be unsuccesgiuinark)

. B. lllegality: this defence is based on the rulattho action can be found based on a wicked/illaga-
the reasoning behind the rule is a public policieotion in allowing a person engaged in illegaiagt to
sue for injuries arising from that activity (althghuit is important to note that not all illegal awtill bar a
claim) — examples includ€ummings v Granger (1971Revill v Newberry (19968 marks) — this case
is very similar toAshton v Turnef1981)and based on that case it is likely that the Callotv the defence
as Avery knew that she was involved in criminaliait (joy-riding) and there is no duty of care aidve
between participants in criminal activity for actsmmitted in furtherance of that activity — themefdner
claim is likely to fail(1 mark)

. C. Punitive/Exemplary Damages: these are damagaslad in cases where the Court strongly disproves
of the defendants behaviour and wishes to punishdéfendant for this behaviour — they are rarely
awarded as the purpose of damages is compensaiiopunishment — but may arises in cases such as
defamation or gross negligen@marks)

Solution 11:
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A, Aggressive Practice: this is defined as a pecacthat: (1) causes significant impairme
consumers freedom of choice, and (2) causes thageveonsumer to make a different eco
(2 = 2 marks)

Solution 11(Cont'd)

. B. Factors: in determining whether a practice igragsive the Court takes into consideration: (¥) th
language used by the trader, (2) the timing ofcihetract, and (3) the location of the contr@aty 2 = 2
marks)

. C. Conclusion: the actions &itchen Haveramounts to an aggressive practice as harassnoemti@n or
undue influence were exercised by the salesmamderdo pressurise Casey into creating a con{@ct
marks)

. D. Penalties: on summary conviction a fine not exigeg €5,000 and/or up to 12 months imprisonment
(where a first offence a fine of exceeding €3,086/ar up to 6 months imprisonmeiff) mark) — where
prosecuted upon indictment a fine not exceedingdfI® and/or up to 2 years imprisonment (where a
first offence a fine of exceeding €60,000 and/otaf8 months imprisonmentk mark)

. E. Functions of the National Consumer Agency: (lptomote and protect the interests and welfare of
consumers, (2) to enforce the relevant statutogvipions including by summary prosecution, (3) to
encourage compliance with consumer [@amy 2 = 2 marks)
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Law & Ethics (ROI)

Examiner’s Report

Statistical Analysis — By Question
Question No. 1 2 3 4 5 6 7 8 9 10 11
Average Mark (%) | 61% | 55% | 42.5%| 51%| 51.59 57% 57% 40%  54% 415% 59.%
Nos. Attempting 157 135 110 108 110 119 122 77 147 103 96
Statistical Analysis - Overall

Pass Rate 54%

Average Mark 49%

Range of Marks Nos. of Students

0-39 47

40-49 26

50-59 40

60-69 25

70 and over 20

Total No. Sitting Exam 158

Total Absent 97

Total Approved Absent 12

Total No. Applied for Exam 267

General Comments:
The results achieved in this sitting of the exarmpgrawere generally below par with the results frim
Autumn sitting in previous years (54% pass rateo@sosed to 55% in 2012). It is worth noting tha pass

rate increased significantly in Summer 2013, ansl riiost likely accounts for the reduction in thetdan pass
rate. Between both sittings in 2013, the passwilteepresent an increase on the combined 20t ra

Those students who failed to attain a pass markvemal plan on re-sitting this examination are adyise
remember the following points when answering thenexjuestions:

1. Read the question carefully and only answer thetiuebeing asked.

2. Avoid a discussion of irrelevant issues — this wok gain you additional marks.

3. Always define the legal concepts, and include enqilary case law, where appropriate. Even if your
application is not correct — you will still be awlad marks where you have explained the relevant
concepts.

4. No marks will be awarded for citing legislation atim — where no attempt has been made to explain
the application/contextual meaning of the provision

5. Students should attempt all required questions agéirtbmponents of questions.
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Question 1:
Mixed standard of answers — students lost marksliasvs:

In Part A:

Most students gave an adequate definition of ethioss some lost some marks as they failed to stetiethey
apply in professional contexts to govern the retahip between members, professional bodies aendtsli

In Part B:

This section was not well answered — students werable to adequately discuss internal and external
safeguards, and instead incorrectly discussed thlyations imposed on members by the Accounting
Technicians Ireland Code of Ethics.

In Part C:

The majority of students could explain FIVE rigbfsa student member at a disciplinary meeting —staiing
that they have a right to a fair hearing is notlyeedequate, as the question was asking for dpedstail on the
rights of a member in order to ensure that theihgas fair.

In Part D:

(1) There was confusion as to the time limit, with saghelents stating the time limit to bring a claion @infair
dismissal, as opposed to lodging an appeal.

(2) This component was answered quite badly by sooaests, who focused on the issue of penalties ahd n
the various other grounds.

(3) This component was also weak with some studentsisiéing outcomes in terms of penalties only andesom
outlining the remedies for unfair dismissal — veayw mentioned a@e novohearing.

Part E:

Most students reached the correct conclusion, loubok always have the correct logic as to why treached
this conclusion.

Question 2:

This is a relatively straightforward question, whicas been asked in the past — however, some ansiweee
exceptionally weak. There was confusion betweemnpeships and companies, and confusion between the
characteristics that are different between pubi private companies. Incorrect answers relatedipally to

(1) liability, (2) publicity obligations and (3) gelation — which are generally exactly the sameublic and
private companies. Some students discussed cornharacteristics, which did not result in any madsthe
guestion specifically asked students to reviewdifferences between public and private companies.

Question 3:

Part A generally received full marks — and any ectrrdefinition of a share was accepted. In Parsdne
students failed to recognise that the shares irR&nterprise were partly-paid and incorrectlyestahat they
had fallen in value. In Part C, a large portionsaidents failed to correctly explain the rulesrétation to
issuing shares at a discount, and in particula, ekceptions to the prohibition and the consequeinéea
breach. Incorrect answers assumed that thesesdhagleéncreased in market value and that she aaliidthem
at a profit. Incorrect answers tended not to digt@amswer the question being asked.
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Question 4:

A. Most students could adequately explain the disindbetween executive and non-executive dire
comprehensive answers being awarded full marks.

B. The majority of students could not adequately expthe rules regarding directors’ loans, and inectly
assumed they were permissible if agreed by thetdire This area has been assessed in previoesspap
and there was an obvious lack of basic knowledga layge portion of students attempting this qoesti

Question 5:

A. Most students could provide two examples of thérdiSon between ordinary and special resolutions,
but quite a few struggled to provide a third diffiece.

B. Average standard of answers — with most studerderstanding the basic rules, but unable to provide
sufficient detail. One student incorrectly statbdt “shaking hands” was a method of voting — as
opposed to a show of hands — | awarded a mark heless and assumed the error was due to exam
stress.

Question 6:

Most students produced an average/good standaadsefer to this question — marks were lost wherdestis
could not state nine powers/duties of a liquidabaort, kept stating variations on the same duty (the duty
to pay shareholders, creditors, debenture holders e this is one duty, to pay the debts in omfepriority,
and not three separate duties). There were soroliyihcorrect answers in relation to the role dEammittee
of Inspection.

Question 7:

A. This portion of the question produced varying answewith some students providing excellent answers
but others discussing the civil jurisdiction of tbeurts and not the criminal jurisdiction, whichsiasked.
Answers that were too general and lacking in spefitended to lose marks — for example, statheg the
Circuit Criminal Court dealt with serious crimesitivout mentioning that it deals with indictable exftes
subject to specific exclusions, lost the studerdaskis

B. This was the most disappointing component quesbtiorthe paper. Most students could mention 2-3
criminal sanctions, but a large proportion could give a fourth. Incorrect answers dealt with Icivi
sanctions, and a number of students gave (1) fig®simprisonment, or (3) both — as three separate
answers, when they are only two — both is not atgam

Question 8:

A. Students lost marks for failure to identify two imeds of incorporation, supported by case law. §da
portion correctly mentioned one method, but codtiexplain a second method.

B. The majority drew the correct conclusion — but aletays for the correct reasons and related theiwars
to the construction issue and not the incorporatsane.

C. The majority drew the correct conclusion — but aletays for the correct reasons — the majority answve
in the context of the exclusionary rules and thability to exclude negligence acts in certain caciis — as
opposed to defining and applying the fundamentabhbin of contract rule, as specifically asked by the
question.
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Question 9:

A. In this section most students could list methodgtminate an employment contract — a large po
not describe five methods, as asked. Incorreat@rssgave numerous examples of gross miscon
would result in a dismissal — but dismissal wasyamlarked as one ground, irrespective of how m
examples were provided.

B. This component produced some abysmal answers, avilrge portion of students unable to discuss
eligibility requirements and precluded workers -significant humber of students just listed the unfa
dismissal grounds in this component — which hatlingtto do with the question that was asked.

Question 10:

This question produced the weakest answers in xhene- with students unable to explain the concepts
voluntary assumption of risk, illegality and puméidamages. A large portion of answers were diszlfom
a common sense perspective — without any legakyheocase law support. In addition, there wairect
analysis regarding the defence of illegality —fédnet that Avery did not steal the car is irrelevarghe voluntary
got into a stolen car, and therefore she cannandiar her damages and no action can arise baseth diegal
act.

Question 11:

A. Most students could define an aggressive practibeitdost marks where they failed to mention that i
causes the consumer to make a different econorniside.

B. Most students could not list the factors used termeine whether a practice is aggressive — ana thvas
very obvious guess-work in a variety of scripts.

C. Most students drew the correct conclusion.

D. The majority could not give any specific detail aedjing penalties — and incorrectly mentioned
disqualification orders and an order to close dtvenissue.

E. Most students made an adequate attempt to dideeigarictions of the National Consumer Agency.
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