Student Script G. January 2004 Unit 6

Fault Based Liability

(reproduced with spelling, grammar mistakes)

Fault is an essential element in English Law and is apparent in both criminal and civil law. Fault essentially means ‘cause of an outcome’. This can be causing a criminal offence to occur or, perhaps, causing a contact to be breached.

In order to prove fault in criminal law an actus reus or guilty act must occur.  To be at fault there must be a clear chain of causation between the incident and the outcome.  For example, in R v Smith a soldier was stabbed and fell twice off a stretcher before hospital was reached. This was not enough to break the chain.

However, if an incident occurs which causes someone to momentarily lose control of their body the defence of automation may relieve them of fault.  A possible swarm of bees attacking a driver before crashing could be held to ‘relieve an accused of the burden of fault and this was explained in Hill v Baxter.

The principle of mens rea is also essential in highlighting fault in criminal law.  Without it present fault cannot be determined. Intent is the highest form of mens rea and is needed to be proved for someone to be guilty of murder. However, being subjectively reckless (R v Cunningham 1957) or objectively reckless (R v Caldwell 1984) amounts to mens rea as does a lesser case of gross negligence.

However, there are defences available which, if accepted can negate the concept of fault.  Involuntary intoxication is one although if a person contributes to his own intoxication he may still be held to be at fault. This occurred to a diabetic driver who had a fit while driving in R B Bailey. Provocation can also be a defence, unless the self-defence is so violent that is deemed to be excessive.

In tort, contributory negligence can be offered as a defence and this may partly negate the imposition of liability and this was seen in Ratcliffe v Macdonnell.

Sentences and sanctions can be used to register the degree of fault in a particular case.  Exemplary damages will strongly show the disapproval of the court. Nominal damages may highlight the fact that the defendant was partly at fault and this was seen last year when Naomi Campbell sued the Daily Mirror.

Other areas of tort also consider fault. One area involves frustrated contracts.  If the frustration was self induced, as in Maritime National fish v Ocean Trawlers then damages may be payable under the Law Reform (Frustrated Constracts) Act 1943.  However, although fault is an important concept, the ideal of mens rea being necessary in order to achieve a prosecution can be avoided in cases of strict liability under principles laid out in Gammon v A-G Hong Kong. Most strict liability crimes are laid down by statue but strict liability does mean that a person can be liable irrespective of fault or intent. A person can even be held responsible for the crimes of another under cases of ‘extensive construction’, as seen in Coppen v Moore 1898.  More commonly in modern times employers are held responsible for crimes committed by employees e.g. Threshers Off Licence was successfully prosecuted at Eastbourne Magistrates Court when an employee served alcohol to a minor. After the Zeebrugge disaster, in R v P and O European Ferries, the company was charged with corporate manslaughter. There was clearly no intent but the prosecution still went ahead.

Strict liability is more commonly seen in tort when statues like the consumer protection act 1987 and the Environmental Protection Act 1990 exist to offer protection in the community. Common law has also created rules in Ryland v Fletcher that will make a landowner liable for the escape of dangerous products from land, irrespective of fault. Such a situation occurred in Cambridge Water v Eastern Counties Leather.

Vicarious liability also means employers can be held liable for the torts of employees providing they were not on a ‘frolic of their own’ (Joel v Morrison) and were acting in the course of their employment. The contrasting cases of Beard v London General 

Omnibus Company and Limpus v LEOC highlight how this is possible.

The need to establish fault and liability in tort to succeed in cases of negligence causing personal injury have led to calls that the current system is a lottery when few benefit and the majority fail to succeed. The Pearson Commission 1978 established that for every £100 compensation awarded 85 per cent was used in costs and it also found that 88 per cent of accident victims failed to get any compensation at all. There are possible alternatives to consider. Firstly the system of strict liability could be extended. This approach is favoured by the Eu via piecemeal reform but this system would have to run alongside the current tort system.

The more radical proposal; came from the Pearson Commission which recommended establishing a no-fault liability scheme for accidents involving motor vehicles. The scheme would be run by the dhss and awards for personal injury would be made from the accident compensation Commission and funded by a 1p levy on a gallon of petrol.  A similar scheme existed in New Zealand from 1972 – 1991. Taxes were raised to fund it and personal injury claims in tort were abolished. Consistent payments for similar injuries would occur and lump sum payments would be made for non –pecuniary loss.  As yet the proposals have not been adopted but it is worth noting that a no-fault liability scheme exists in Sweden for medical accidents and 50 per cent of American states have some form of no fault liability motor accident schemes.

Advantages of a no-fault system include the fact that the cases would be cheaper to administer and valuable civil court time could be freed.  It would also enable the case to focus on the accident rather than the fault.

Disadvantages may be that it would encourage people to be more reckless and each case would involve less publicity meaning a standard of care would fall. It may even lead people into self-maiming.

Fault and liability clearly remain important concepts on English law. Strict and vicarious liability may erode the concept of establishing fault. More change may well occur as the government seeks cheaper and speedier civil law settlements.
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