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Introduction 

There was only a small number of candidates entered for the November 
examination series, most candidates demonstrated a good level of preparedness 
and many were able to demonstrate a sound knowledge base; however, it 
remains true that a minority of candidates focused insufficiently on applying that 
knowledge to the scenarios outlined within the long response questions. 

Where candidates performed particularly well, they did so by being able to 
support their responses with illustrations from case law and statute and the best 
responses to questions often demonstrated a conscientious effort to both 
understand and absorb the details and nuances of the scenarios provided. 

As in previous examination series, candidates did not always consider the marks 
available for questions or the space provided for their responses to help them to 
gauge the amount of time they should dedicate to each question. Consequently 
a minority of candidates sent too long on some questions to the detriment of 
others. 

General issues 

There were no obvious differences in the performance of candidates in this 
examination series as compared with last year and it remains true that a 
minority of candidates simply wrote answers in which they attempted to 
reproduce all they knew about the general area of law covered by the question 
rather than focusing their attention on the points raised by the questions. 

Very few candidates were able to produce answers to long response questions 
(questions using a levels of response based mark scheme) that enabled them to 
access the top two levels within the mark bands: to reach these levels, as they 
are detailed in the mark scheme, candidates needed to both demonstrate 
accurate knowledge and understanding but also apply that knowledge and 
understanding, by using relevant authority to develop a logical and balanced 
chain of reasoning towards their conclusion. 

 

 

 

 

 

 

 

 

 

 



Question 1a  

The command word is ‘explain’ therefore the question requires only a relatively 
short answer in which the candidate need only give three reasons why the 
Consumer Protection Act 1987 imposes differing levels of liability on some 
defendants. 

Most candidates struggled with this question and while a majority were able to 
identify the importance of a ‘defect’ in a product, many spent too long explaining 
the relevance of this to a producer and did not adequately consider the liability 
that may or may not attach to a person who carries out a post-production 
process or to a retailer.  

Example A: While the candidate’s statement is technically correct it fails to go 
beyond a restatement of the question and there is no attempt to explain why 
liability exists to protect the rights of the consumer.  

 

Example B: The candidate has identified 3 possible defendants and was able to 
recognise that requests for modifications, by a consumer, many have an impact 
on liability.  However, the candidate did not achieve full marks because they did 
not explain, for example: that manufacturers should protect consumers from 
good that are dangerous; and that suppliers and traders, who simply sell 
products, are unlikely to be liable for defects where they are unable to affect the 
quality or characteristics of the product sold.  



 

Question 1b  

Was a long response question marked using a levels of response based mark 
scheme. Therefore each candidates’ response was assessed in its entirety and 
allocated a level based (mark) on where it best fitted the level descriptions. 

The command word in this question was ‘evaluate’, which required an extended 
answer, identifying the relevant area of law and drawing a conclusion based 
upon that law and its application and evaluation, in relation to the scenario set. 

This question was generally well answered, and most candidates were able to 
effectively draw upon their knowledge and understanding of the 2013 
Defamation Act. 

Most candidates recognised that to prove liability in defamation, regardless of it 
being libel or slander, it is necessary to prove that (1) the statement is false; (2) 
that the statement refers to the claimant; (3) that it has been published or 
communicated to at least one person, other than claimant; and, (4) that the 
statement has caused or is likely to cause serious harm. 

For a level 1 response, candidates demonstrated a basic knowledge of the tort of 
defamation and were generally able to make some reference to the statute. 
There was also an appreciation of the idea of the importance that the words 
published could damage a good reputation.  

Level 2 responses developed basic knowledge and usually included a more 
detailed analysis of the potential statutory defences,  

Level 3 responses tended to use case law well to demonstrate their 
understanding of the law to create a balanced and justified argument, as is 
required by the command word taxonomy within the specification. 

Level 4 responses tended to demonstrate a very well-balanced response and a 
clear and justified conclusion of the likelihood of a successful claim. 

Below is an example of a level 3 response. The candidate has clearly identified 
the core elements of defamation and attempted to apply these to the scenario. 



The answer would have been improved if the candidate had (1) taken the time 
to identify the meaning of serious harm and had used this to analyse the 
likelihood of Trand Corp being successful in their claim; and, (2) had evaluated 
the concepts of ‘truth’ and ‘honest opinion’ or possibly the availability of a 
defence such as ‘in the public interest’.   



 

 

 

 



Question 2a 

The command word was ‘explain’ which required candidates to identify and 
explain one term that is implied into consumer contracts by the Consumer Rights 
Act 2015.  

The question is a point based one requiring the candidate to identify one implied 
term and to give an example or explanation of that implied term.  

Most candidates understood what the question required and were able to 
accurately identify an implied term.  

Example response: This response was credited with full marks. The candidate 
correctly identified terms implied in respect of ‘satisfactory’ quality and enhanced 
this example by identifying the relevant section of the Sale of Goods Act.  The 
candidate was also able to recall a case example relevant to section 14 and was 
awarded credit for this despite the errors in citation. The case should have been 
cited as: Bartlett v Sidney Marcus ltd. [1965] 

 

 

 

Question 2b  

Once again the command word was ‘explain’ which required candidates to show 
an understanding of the law through an explanation of exclusion clauses with 
application or reference to a relevant example or case.  

The question is a points based one requiring the candidate to identify 2 types of 
exclusion clause that may be regarded as unfair.  

Many candidates misinterpreted the question and focused erroneously on issues 
concerning consumer protection law or crime. However, a minority of candidates 
were able to access marks by describing the types of unfairness that the law 
generally seeks to prevent; despite not being able to classify the precise types of 
clauses that are known to be unfair. The best candidates clearly explained why a 
restriction might be fair and linked this to case law, the Unfair Contract Terms 
Act or more recent regulations.  

Example response: In the example below the candidate was able to access 
marks by identifying the unfairness that might arise where a product is 



defective, despite failing to identify that a clause seeking to exclude or restrict 
statutory rights would be considered to be an unfair term.  

 

 

 

Question 2c 

Was a long response question marked using a levels of response based mark 
scheme. Therefore, each candidates’ response was assessed in its entirety and 
allocated a level based (mark) on where it best fitted the level descriptions. 

The command word in this question was ‘evaluate’, which required an extended 
answer, identifying the relevant area of law and drawing a conclusion based 
upon that law and its application and evaluation, in relation to the scenario set. 

This question was generally well answered, and most candidates were able to 
effectively draw upon their knowledge and understanding of Contract Law. 

Most candidates recognised that the question required a discussion around 
invitation to treat, offer, and acceptance of that offer. Fewer candidates 
recognised that the parties previous relationship may impact upon the intention 
to create legal relations in contract or the counter to that, which is the 
presumption of intention within commercial agreements.  



For a level 1 response, candidates were able to demonstrate a basic knowledge 
of contract law. Alternatively, some candidates attempted to display knowledge 
of the likely remedies available to the claimants. 

For a level 2 response, candidates were generally able to relate the law of 
contract to Robert’s promise to finish the repairs on time but here was little 
evidence of case law applied to the scenario. Candidates’ responses tended to be 
generic or not fully applied to the scenario, for example, candidates rarely 
attempted to identify precisely when a contract was formed.  

For a level 3 response, candidates were able to relate contract law to the 
scenario with some relevant case law and an attempt at a conclusion and/or the 
availability of remedies. 

For a level 4 response, candidates were able to discuss when the contract was 
formed and why Robert may be obligated to finish the repairs on time. Higher 
level 4 answers covered all aspects of the scenario, demonstrating a sound 
understanding of acceptance and intention and drew a conclusion that balanced 
the rights of Susan against those of Robert.  

Level 3 and 4 candidates frequently evaluated the quantum of damages in 
relation to Susan’s £500 of lost sales.  

The example below was awarded a low level 1 response because the candidate 
has failed to discuss the formation of a contract and instead focused on a 
perceived lack of consideration. More marks would have been awarded if the 
candidate had taken a more methodical approach to the analysing if a contract 
had in fact been formed by considering, in order: invitation to treat, offer, 
acceptance, consideration etc.  

 

 



 

 

 

 

 

 

 

 

 



Question 3a 

The command word was ‘describe’ which requires candidates to paint a picture 
with words. Giving an account which demonstrates their understanding of 
privacy.  

The question is a points based one requiring the candidate to identify two Acts of 
Parliament which seek to protect privacy and to provide some description or 
expansion around the two Acts identified.  

Most candidates recognised the existence of the Data Protection Act of 2018 
(including the General Data Protection Regulation (GDPR) and the Human Rights 
Act.  

Example response: This response achieved good marks because the candidate 
has correctly identifies the Data Protection Act and the Human Rights Act. The 
description of the Human Rights Act is particularly good because the candidate 
has correctly cited the relevance of Article 8 and described the right to private 
and family life which extends to a person’s home and his correspondence.  

 

 

Question 3b  

Was a long response question marked using a levels of response based mark 
scheme. Therefore, each candidates’ response was assessed in its entirety and 
allocated a level based (mark) on where it best fitted the level descriptions. 

The command word was ‘analyse’, which required an extended response on the 
availability of damages and other remedies for a breach of privacy.  

Therefore, candidates need to examine in detail the possible remedies and the 
factors that would be considered before any particular remedy is awarded. 
Although there was no need for a conclusion, candidates often attempted to 
make one. 



For a level 1 response, candidates generally only demonstrated a basic 
knowledge of the availability of remedies. 

For a level 2 response, candidates provided a general assessment of the possible 
remedies. However, the responses were usually generic with only limited 
application focused on either the newspaper or the hospital but less frequently 
both.  

Level 3 responses considered both the newspaper and the hospital and analysed 
the remedy most likely to address the loss of the sponsorship deal (in respect of 
the newspaper) and the loss of bargain or future loss (in respect of the hospital).  

The following is an example of a level 1 response where the candidate has only 
provided some very generic knowledge in relation to remedies.  

 

The next example is a level 2 response where the candidate has been awarded 
marks for recognising the context of the scenario. Despite this the candidate did 
not score high marks as they have failed to address the two core issues which 
are the loss of the sponsorship deal (in respect of the newspaper) and the loss of 
bargain or future loss (in respect of the hospital). Injunctions and other 
equitable remedies are unlikely to be enough on their own.  



 

 

Question 3c 

Was a long response question marked using a levels of response based mark 
scheme. Therefore, as in previous years, each candidates’ response was 
assessed in its entirety and allocated a level (mark) based upon where this best 
fitted the level descriptions. 

Most candidates understood that they were expect to discuss the existence of a 
duty of care in negligence. 

The command word was ‘assess’ which required an extended response around 
the incremental development of duty of care and an assessment of each element 
in relation to the scenario.  

For a level 1 response a basic knowledge of when a duty of care could arise in 
negligence was enough to gain credit and this could be limited to just proximity 
or foreseeability, or Caparo fairness on their own   

For a level 2 response (3 or 4 marks) the basic knowledge of when a duty of 
care could arise would be assessment in respect of the relationship between 
Roxy and Pablo and candidates were more likely to use case examples to 
enhance the quality of their answer.  

A level 3 response required candidates to provide a balanced discussion of when 
a duty may or may be impose and this would be applied to Roxy and Pablo. The 



best responses utilised the facts of different cases to illustrate why it may (or 
may not) be fair, just and reasonable to impose a duty upon Roxy who is a 
trainee. 

The example below is a level 2 response. The candidate focused mainly on 
whether or nor the damages was foreseeable.   

 

The response below was awarded marks at level 4. This is because the candidate 
have attempted to address the elements required to establish a duty of care and 
has done so with reference to the scenario and relevant case law.  





 

 



 

Question 4a  

The command word was ‘identify’ and this was a points based question requiring 
the candidates to find the individual components of a particular strict liability 
offence.  

Weaker candidates gained marks by simply describing their understanding of 
strict liability whereas better candidates referenced the relevant components to 
the scenario provided.  

In the example below the candidate only achieved 1 marks for recognising that 
there is no requirement within a strict liability offence to prove the knowledge or 
intention of the offending party. Despite the lack of true criminality within the 
scenario the term ‘mens rea’ is acceptable.  



 

In the example below the candidate was awarded good marks because they 
recognised that there is no requirement to prove the knowledge or intention and 
they have justified this fact by understanding that the exclusion of intent may be 
necessary to protect the public or drive up standards of behaviour, both of which 
are relevant to the scenario. The candidate also included an appropriate case.  

 

Question 4b  

Was a long response question marked using a levels of response based mark 
scheme. Therefore each candidates’ response was assessed in its entirety and 
allocated a level based (mark) on where it best fitted the level descriptions. 

The command word was ‘analyse’, which required a reasonably detailed 
examination of the offence of criminal damage. To produce a good response 
candidates needed to methodically break down the individual components of the 
offence and apply them to the actions taken by Arjun, an employee of Chem 
Block Ltd.  



Generally, candidates were able to identify the Criminal Damage Act 1971 and 
understand that destroying or damaging property, belonging to another without 
lawful excuse is an offence. 

For a level 1 response, candidates were able only to provide very basic and often 
incomplete knowledge of the offence or they applied common sense, in the 
absence of any legal knowledge, to decide if a crime had been committed or not. 

For a level 2 response, candidates were generally able to expand upon basic 
knowledge and examine issues of voluntariness and the relevance the relevance 
of ‘deciding to risk’ and that related to the formation of mens rea. 

A level 3 response required candidates to demonstrate a knowledge of the 
offence in the context of the scenario, the voluntariness of the actions of Arjun 
and the unjustified nature of the risk taken.  

Although not required, some candidates also considered whether or not the 
criminal damage may have been aggravated and in doing so discussed the 
possibility that poisoning food production may actually endanger the life of 
another.  

In the example below, the candidate was awarded marks for a level 1 response. 
The candidate has identified that Arjun has caused damage and that his 
intention was formed through acting upon the dare.  



 

In the example below the candidate was awarded marks at level 3 because the 
candidate correctly references section 1 of the Criminal Damage Act and has 
applied this to the scenario, identifying that ‘taking away the value’ of the 
property was damage. The candidate has also identified that Arjun had 
knowledge of the risk and was reckless in complying with the dare. Further to 
this the candidate’s brief discussion around aggravated criminal damage was 
also awarded credit.  

 

 



 

 

Question 4c  

Was a long response question marked using a levels of response based mark 
scheme. Therefore each candidates’ response was assessed in its entirety and 
allocated a level based (mark) on where it best fitted the level descriptions. 

The command word was ‘assess’, which required an extended response weighing 
up the elements of the offence of Theft using the events that occurred within the 
scenario. 

The candidates who performed well understood the elements of the offence and 
worked through these methodically: knowing that there must be a dishonest 
appropriation of property, belonging to another with the intention to 
permanently deprive Rosa of her property.  

For a level 1 response, candidates needed a basic appreciation of the elements 
of the offence and that appropriation can occur regardless of the owner’s 
consent or how that consent is acquired.  



For a level 2 response, candidates needed to able to expand upon the relevant 
elements of the actus reus and mens rea identifying from the scenario the facts 
that may make Arjun liable for the offence or not. 

A level 3 response generally required an evaluation of liability including the fact 
that appropriation can occur despite consent and regardless of how temporary 
that appropriation was; and understanding that it must be contemporaneous 
with the mens rea.  

A level 4 response required a methodical review of each element of the actus 
reus and mens rea of the offence with a focus on both appropriation, intention 
and dishonesty; and specifically, the relevance of the intention not to marry 
Rosa and how that adds weight to the dishonesty of Arjun.  

Better candidates also consider the likelihood of an offence of fraud in addition to 
possible liability for theft.  Few candidates considered the offence of burglary.  
Where burglary was considered it was often done so clumsily and as an 
afterthought rather than as a complete offence by explaining that burglary is 
committed when a person enters a building, as a trespasser and with intent to 
commit theft, followed by a an application of the offence of theft 

In the example below the candidate has identified the possibility of a Burglary 
offence and has accurately explained, with reference to a relevant case, that 
Arjan has ventured into a ‘part of’ Rosa’s house. The candidate was awarded 
marks for a level 2 response because the balance of the response is focused 
more towards proving of actus reus.  





 

 

In the example below the candidate was awarded high marks for a level 4 
response. The candidate has methodically worked through most of the elements 
of the offences of Burglary and Fraud by false representation. The candidate has 
also made a good attempt to apply these to the scenario and support that 
application through the use of relevant case law.  





 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Question 5 

Was a long response question marked using a levels of response based mark 
scheme. Therefore each candidates’ response was assessed in its entirety and 
allocated a level based (mark) on where it best fitted the level descriptions. 

Question 5 is the question that candidates need to spend some time on due to 
the level of marks available. 

The command word in this question was ‘Evaluate’, which requires candidates to 
identify and analyse the relevant areas of law, to review information and draw 
upon evidence from the scenario and to understanding and use the law to justify 
an argument and come to a conclusion. 

Candidates needed to firstly consider the duty owed to visitors by the occupiers 
of premises and how that duty could be discharged by the use of warning or by 
the actions of the visitor.  

Secondly candidates were required to evaluate the lessor duty owed to 
trespassers to take such care as is reasonable in all the circumstances to see 
that the trespasser does not suffer injury on the premises by reason of a known 
danger. 

For a level 1 response, candidates were able to demonstrate a basic knowledge 
of Occupiers Liability or more generally, negligence. Alternatively some 
candidates attempted to display knowledge of the likely remedies available to 
the claimants. 

For a level 2 response, candidates were generally able to appreciate the 
distinction between lawful visitors and trespassers and relate the law 
appropriately to both.  Candidates who were awarded marks for a level 2 
response demonstrated some application of the law to the scenario but did not 
fully analyse how the law applied in the given scenario applied to the scenario. 
Often candidates’ responses tended to be generic or unfinished and few 
attempted to reach a justified conclusion.  

For a level 3 response, candidates were able to analyse aspects of the law and 
apply these to the scenario appropriately, providing reference to supporting case 
law but responses lacked balance and tended to focus more on either Aurora or 
Jenny. Candidates generally made some attempt at a conclusion and/or 
availability of remedies. 

For a level 4 response, candidates were able to produce a balanced response 
that identified the difference between the duties arising from the 1957 and 1984 
statutes. They discussed why Sonja owed Aurora a duty of care and the impact 
of this, analysis now that duty may be lessened by Aurora’s contributory 
negligence. Similarly in respect of Jenny candidates were aware of the defence 
of volenti non fit injuria in addition to the possibility that Jenny had contributed 
to her injuries. Higher level 4 answers covered all aspects of the scenario, 
demonstrated a sound understanding of occupier’s liability and drew a conclusion 
that balanced the rights of Sonja against those of Aurora and Jenny.  



The example below is of a level 1 response. The candidate was only awarded 
marks at level 1 because they have done little more than repeat the question.  
Credit could only be awarded for recognition of the relevance of foreseeability in 
establishing a duty of care and the fact that a warning sign may have lessened 
Sonja’s liability.  



 

 

The example below is that of a level 3 response. The candidate was awarded 
marks at level 3 because the candidate has correctly identified the source of the 
potential liability and attempted to apply the relevant elements of the 1957 and 
1984 Occupiers’ Liability Acts. The Candidate’s response could be improved by 
considering the defences that Sonja could rely upon in relation to Aurora or in a 
better evaluation of whether Jenny’s trespassing constituted volenti or 
contributory negligence. The candidate could also have made better use of cases 
to enhance their application of the law to the scenario or to add weight to their 
conclusion.  

 



 

 



 

 

 

 

 

 

 

 



Paper Summary 

Based upon candidate responses to the questions within this paper, candidates 
are offered the following advice: 

• Read the questions fully and pay careful attention to what the command 
words are asking you to do. This will mean that answers are more focused 
on what can gain marks and ensure that time is not wasted. 
 

• When discussing or applying legal rules think about the logical or accepted 
order of how the rules have been written and developed. For example: 
Section 9 of the Theft Act requires, for a conviction of Burglary, that the 
defendant enters any building or part of a building as a trespasser and 
with intent to commit, for example theft. Candidates who approach an 
analysis of liability tend to get better marks if the apply each element to 
the given scenario in that order.  
 

• Areas of law based upon statutory rules require an understanding and 
application of those legislative provisions to gain high marks. 

 

• Use relevant case law and legislation for the areas of the problem that are 
felt to be contentious and try to only briefly discuss areas that are non-
contentious. If a question asks that you assume something, consider this 
carefully to avoid including material that cannot be given full credit. 
Otherwise use cases as a way of comparing the facts or law to support 
your application of the law to the scenario or to add weight to your 
conclusions.  
 
 

• In a question with several parts, read all the parts and decide what 
information to put in each part before starting part a. 
 

• Use examples to illustrate definitions or points made in the short answer 
questions. 

 

• Provide a conclusion for ‘evaluate’ questions. 
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